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Sitting as the High Court of Justice
1. The Public Committee against Torture in Israel (AR 58-016-885)

2. LAW – Society for the Protection of Human Rights and the Environment (Palestinian Society for the Protection of Human Rights and Environment) (AR 58-026-191-5)

Represented by Avigdor Feldman, Adv., and/or Michael Sfarad, and/or Avim Yariv and/or Ahinoam Margalit, all of 6 Simtat Beit HaShoeva Street, Tel Aviv 65814,                   Tel.: 03-560 8833, Fax: 03-560 7176

The Petitioners






V.

1. The Government of Israel

2. The Prime Minister of Israel, Mr. Ariel Sharon

3. The Minister of Defense, Mr. Binyamin Ben Eliezer

4. The Israel Defense Force

5. The Chief Of Staff, Major General Shaul Mofaz

All represented by the Attorney General’s office, Ministry of Justice, Salah A-Din Street, Jerusalem.

The Respondents
Petition for a conditional order (Order Nisi) and for an interim order

This is a petition for a conditional order (Order Nisi); the respected court is requested to compel respondents 1-3 to appear and explain why they decline to withdraw the policy of “focused prevention” (heretofore: “the policy of liquidations”), and why they do not refrain from issuing orders to respondents 4 and 5 to carry out this policy, and also to compel respondents 4-5 to appear and explain why they do not refrain from carrying out operations of liquidating wanted persons according to said policy. 

In addition, an interim order is requested against all respondents by which respondents 1-3 will be compelled to refrain from ordering respondents 4-5 to liquidate wanted persons, and respondents 4-5 will be compelled to refrain from executing orders for the liquidation of wanted persons until a final ruling is made on this petition. 

These are the arguments for the conditional order:
A. The framework of the petition:

1. This petition is concerned with an official policy adopted by respondent number 1 at the outset of the El Aqsa Intifada, whose main plank is the execution of wanted Palestinian individuals who are suspected of initiating, planning, and carrying out acts of terror against citizens of the state of Israel.

2. 12 days following the start of the AL Aqsa Intifada, on November 9, 2000, an IDF helicopter hovered above the village of Beit Sahour, near the town of Bethlehem. Husein Abiyat, who was one of the senior members of the Fatah Organisation in Bethlehem at that time, was traveling in his car in one of the central streets of the village; the street was crowded with village residents. The helicopter reduced height, and launched an anti-tank missile directly towards Abiyat’s Jeep. Abiyat was killed instantly. The huge explosion hit him and five other unlucky passers-by that happened to be in the vicinity of the vehicle. Aziza Danun Joubran, age 58, and Rama Rashin Hindi, 54, were killed. Three others, Nasmi and Jamila Shibat and Haled Salahat, were injured. The IDF spokesman released the following announcement on that day:

“During an operation initiated by the IDF, in the area of the village of Beit Sahour, missiles were launched from Air Force helicopters towards the vehicle of a senior activist of the Fatah Tanzim. The pilots reported the target was accurately hit. The activist was killed and his deputy, who was with him, was injured

… the Fatah Tanzim activist is Husein Abiyat, a resident of Bethlehem, who is suspected to have been behind the planning and execution of many shooting attacks against the security services and against the Giloh neighbourhood and Rachel’s Tomb.”

3. This action marked the beginning of Israel’s official liquidation policy. Since that day, similar operations were carried out every few days in the West Bank and in the Gaza Strip. Even for the Abiyat family, Hussein was not the last one lost to liquidation. Eleven months after Hussein’s killing, his cousin, Ataf Abiyat, who inherited his position as a leader of the Fatah in Bethlehem, was liquidated. Ataf’s new car was booby trapped, and he was killed while riding in it together with two other member of his family. He was 26 years old. The two others in the car, Issa and Jamil Abiyat, were also killed in the explosion.

4. Since the liquidation of Hussein Abiyat, scores of activists in different Palestinian organizations have been liquidated, and scores of passers by were killed and injured in the course of these operations. The second part of this petition will expand and include the data and details regarding the military operations carried out under the policy addressed by this petition.

5. Claims about a policy of liquidation have already been voiced against the State of Israel a decade ago. In the early 90’s, the IDF and the Border Police have formed units consisting of soldiers disguised as Arabs, whose official mission was the capture of wanted Palestinians. Various human rights organizations reported many testimonies that indicate that these units’ mode of operation and the message imparted to their members have led to numerous deviations from declared policy and that in fact, many wanted individuals that could have been captured alive by these units were actually killed. (See: “Special units’ operations in the territories”, a report by Betselem organization published May 1992, and “A License to Kill: Israeli Undercover Operations Against ‘Wanted’ and Masked Palestinians”, Middle East Watch (A division of Human Rights Watch), July 1993).

6. At the time, the IDF spokesman and the Military Attorney General responded angrily to the claims that the Disguised Soldiers Units are actually liquidation units:

“The IDF rejects this claim completely… there is not now and there will never be in the IDF a policy or a reality of targeted killings of wanted individuals. The rules for firing live ammunition allow it in two situations:

1. In a situation when there is a danger to life, shots may be fired to remove the danger, that is: to prevent a crime from happening.

2. When arresting a suspect according to standard procedure, the use of live fire may be allowed in order to arrest the suspect and is not aimed at killing him. 

…the principle of the sanctity of life is a basic value of the IDF, there has been no change in this matter and there will be no change”.






(The above Betselem Report, Page 90).

7. Whether there was or wasn’t a policy of liquidations in the past, in the course of the Al Aqsa Intifada the State of Israel has made liquidations into an official policy. While in the past the Government of Israel used to deny or ignore claims that its soldiers were involved in liquidation operations, nowadays the IDF spokesman actually accepts responsibility for the killing of activists in press releases; these releases also provide names of future liquidation targets. (See for example: “The IDF published a list of seven ‘assassination candidates’”, HaAretz, July 6, 2001). At the same time, the IDF is kidnapping other wanted individuals from the Palestinian Authority’s areas A, proving it has the capability to arrest suspects (See for example: “The IDF has kidnapped a senior Hamas member from area A in Gaza”, HaAretz, Nov. 20, 2001).

8. The marking of Palestinian suspects and their execution has become a central component of Israeli security policy in the past few months; the Government of Israel announced more than once its intention to continue using it as part of its struggle against Palestinian terrorism. (See among others: “Ben-Eliezer: there is no choice, we will continue with the liquidations”, HaAretz, July 20, 2001; also: “Sharon: we will increase the assassinations of senior members of terrorist organizations”, HaAretz, Dec. 6, 2001). The IDF spokesman also does not claim any more that the mission is the arrest of wanted people. The mission is to kill.

9. This all means that the policy of liquidations has, in a short period of time, become part and parcel of the security policy; it has also become a part of the Israeli social and cultural experience, surrounded by bureaucratic systems of instructions, directives and policy rules; army units have been trained to perform “focused” liquidations, helicopter pilots have taught themselves to launch missiles aimed at civilian vehicles, Israeli society has learned to nod its head to the innocent passers by, children, women and civilians hurt by a liquidation that was not as focused as intended; this policy has not been subject to any criticism or restraint, and in the absence of criticism, the authorities have found the courage to openly admit its existence, to the point where it has become a natural and justified state of affairs. In the petitioners’ view this is a chilling phenomenon. Because what was until recently a legal and social abomination, has so easily become Kosher not because of judicial reasons but as the result of the absence of criticism and control, in the heat of heightened emotions of bereavement, outrage and revenge.

10. Just as using physical means in the course of security interrogation by the General Security Services was, until this respected court issued its ruling in this matter, a part of the normal reality in Israel, and just as the interrogators have gotten used to receiving permits and to filling out forms regarding the infliction of physical pain on the people they interrogate, so we have seen grow, in plain view, a whole culture surrounding the liquidation policy.

11. This petition presents the court with a publicly and politically loaded issue that is concerned with the State of Israel’s security policy and with the means chosen by its military and political leaders in its fight against terrorism. But as we show below, this is a policy that is patently illegal; those who participate in it, from the people at the lowest level to those holding the highest positions, are stepping all over clear and unambiguous norms of international justice; they are crossing the red line marking war crimes. General acceptance and lack of criticism within the civilian society do not make a policy legal. Serious breaches of international justice have surfaced in the past even in countries that had had democratic obligations, and in societies that had a high level of solidarity and wall to wall social agreement, in situations that were seen by those societies as states of emergency that require the use of special means. 

12. There is a clear distinction between the killing of a person who has left his home armed with a gun or a rifle or wearing an explosive belt, who is on his way to a crowded centre in order to kill anyone who may be there, and between the killing of a person who is a suspect in participating in acts of terror in the past, or, based on his criminal activities in the past is suspected to be planning acts of terror in the future, but does not pose danger at the moment of fighting him. 

13. The legal issues under discussion are not innovative, ambiguous, or unclear. The laws of self defense and the laws of necessity encompass many aspects of justice, from criminal justice to the laws of war. The whole reason for a justice system is to determine when use of force is permitted, and when it is not. In this respect, there is no judicial vacuum. The war on terrorism resembles, on a different scale, a personal defense against an attacker. States of emergency and self defense do not suspend justice, but endow it with new meanings and validity. Rage and a sense of helplessness do not justify loosening all reins. The focused liquidations, that are not always quite focused enough, are a judicial abomination at any time, including a time of merciless acts of terror. 

14. The launching of missiles at a suspected terrorist, at a time when he does not pose immediate danger to another person, is an execution without a trial. The killing of a man by sniper fire, when that man is not engaged in specific activity that endangers the life of another person, is an execution without a trial. Booby trapping the car of a person, as suspect as he may be, is an execution of a person that has not been convicted – it is his “liquidation”, and in the absence of a trial it is an act of murder. Stretching the boundary of self defense beyond a response to an immediate and present danger is the most dangerous slippery slope down which a state can walk, and it leads in short order to the dangerous realm of war crimes. 

15. The acts of liquidation, that are euphemistically called by the State of Israel “focused preventions”, are indeed acts of prevention: they prevent the legal and judicial means of prosecution in court, the emergency judicial powers of administrative detention, expulsion and other emergency measures that are available to the authorities during states of emergency according to the laws of Israel and according to international law. The “focused preventions” – and as 21 passers by that were killed in their course could attest, they are only as focused as an exploding anti tank missile can be focused – are not one of the means provided by law, therefore they are not shielded by law and the people who partake in them are putting themselves at a risk of participation in war crimes.

16. The liquidation policy, as a security policy, is applied in a secret world where the evidence that determines who will become a target of liquidation is never seen by any public eye. There is no judicial control and not even post-action analysis; the IDF has never published any evidence for the alleged involvement of liquidated persons in the planning and execution of future terrorist acts that were prevented only due to the liquidation. Moreover: even though the respondents always stress in their statements regarding the policy of liquidations that each and every operation was meant to prevent a future act of terrorism, the IDF spokesman’s media releases, and media interviews with respondents 2 and 3, always list past actions attributed to the liquidated person; they never disclose to the Israeli public what terror acts where in the planning, acts that were used as the sole justification of the liquidation.

17. In any case, the petitioners will claim that the policy of liquidations is a patently illegal policy, and that it is contrary to Israeli law, to international law, and to basic principles of human morals. The petitioners will claim that this policy is an extreme violation of the prohibitions mandated by Israeli criminal law, that it tramples over the human rights of the liquidation targets and of innocent passers by who happen to be present at the location of the liquidation operation, and that it is a brutal violation of the general rules of war and the rules for governance in occupied territories.

18. The petitioners will claim that the Israeli law book does not provide a criminal defense that allows for the liquidation of suspects while they do not pose an immediate danger, that humanitarian law does not provide a license to kill that is appropriate for use in the situation that brought about the policy of liquidations, and that international human rights law does not provide for an exception, whose conditions can be met in the cases of liquidation, to the right to life, and to other rights that are being denied the targets of liquidation.

19. The first chapter of this petition will be devoted to the factual background, the data and the numbers that were collected by the petitioners, in order to draw the outline of the policy that is the subject of this petition. It will be followed by a chapter examining the legality of said policy, analyzing the possible existence of a defense to the main prohibition of the criminal code – on the offence of murder. The fourth and the fifth chapters of this petition will analyse the issue of liquidations from the point of view of international law, including the two branches that relate to our case: humanitarian law (or “the Laws of War”), and the international human rights law.

20. But before we embark on the argument, we would like to take a short time and place this petition in the context of other security related petitions which have been brought before this court in the past. We refer, of course, to those petitions that claimed the illegality of actions taken by the military in the territories captured by Israel in the Six Day War, actions that were in apparent violation of human rights, such as petitions against expulsions, against administrative detention and against torture (or “mild physical pressure”), and against house demolitions, etc. 

21. This petition is an exception to all those mentioned above, because it deals with the unprecedented activity of killing people as a policy. We have not been able to find a similar petition to this one in any other democratic country; this petition deals with an issue that has apparently been decided a long time ago: a state and its institutions are absolutely prohibited from killing a person, except by capital punishment imposed by an unbiased tribunal that is meticulously following the constitutional rights indicated by the process of criminal justice. 

22. As we said, there is no counterpart to this petition in the democratic world. But we also could not find any similar petition in Israel itself. The reason must be the unprecedented nature of the policy at issue – it is unprecedented in Israel or anywhere else in the democratic world. By deciding to act against people suspected in terrorist acts by pursuing them to death, the government of Israel has compelled the petitioners, and on their behalf, the court, to return to the cornerstones of political theory and human rights philosophy. At a time when the international community has long completed laying the foundation of basic rights, having set in stone the basic laws and the constitutional revolution, at a time when the respected court and its judgments are asked to examine what are described as “second generation” and “third generation” issues of human rights, that is, the horizontal rights that apply between people and the collective rights that apply to groups of people, we are forced to return to basic concepts and to petition the court for old style remedies, remedies against state authorities who use their power against the individual in violent and lethal ways. 

23. Even in this framework, the framework of human rights in their original meaning, this petition is an exception – it is a petition for remedy against a systematic, methodical and brutal violation of “the mother of rights”, that is the right to life. 

24. In this state of affairs, when the normal course of action is that a government (or a cabinet, or a ‘kitchen government’), decides that a specific person deserves to die,  and an army plans the method of his execution on a sand table, and a society carries on its shoulders the incredibly heavy burden of criminal terrorist acts that arouse helpless rage and existential anxiety, it is only in this respected court that a judicial, value based discussion can be held, a discussion that addresses moral issues, because there is no justice without morality, on the controlled murder of people who are suspects, even very likely suspects, in terrorist acts. 

The Petitioners:

25. Petitioner number 1 is a registered non profit organization incorporated in Israel in 1990, whose goal is to strengthen democracy and the rule of law in Israel by defending human and civil rights. Petitioner number one was at the forefront of the struggle against the use of torture in General Security Services interrogations, and for this effort it has been awarded the Government of France’s Human Rights Award in 1996. This petitioner also documents violations of human rights in Israel and in the territories administered by it, provides legal assistance to victims of human rights violations, and is active in education for increasing awareness to human rights. 

26. Petitioner number 2 is a registered non profit organization that acts for the protection of human rights in the territories occupied by Israel during the Six Day War. The organization acts as a centre for gathering data on human rights topics and publication of reports. 

B. The policy of liquidations: numbers and data
27. Out of all the Palestinian deaths during the Al Aqsa Intifada, between 21 (according to IDF admissions) and 51 (according to Palestinian claims) are victims of the liquidation policy. Between 18 (in operations to which the IDF admits responsibility) and 21 (according to data presented herewith) other passers-by have been killed in the course of liquidation operations.

28. A report on the policy of liquidations that was prepared recently by the petitioners is attached to this petition and marked as appendix A.
29. The data presented here, based on this report, was mainly collected by researchers of the LAW organization, but also comes from a number of other sources including reports prepared by different human rights organizations active in the territories and in Israel, reports in the Israeli press, announcements and admissions made by the IDF as well as official reports made by the Palestinian Authority. We no not pretend to judge in the disputes that exist between these different sources, mainly regarding the IDF’s responsibility for those liquidations it denies having been involved in. In principle, the twenty odd liquidations the IDF admits to are sufficient.

30. The report includes quotes taken from affidavits provided by eye witnesses, collected by researchers and lawyers working for petitioner number 2. 23 eye witness affidavits are attached to the petition and are marked appendix B. The affidavits were recorded and are presented in the Arabic language; the petitioners undertake to provide reliable translations of these affidavits in the earliest time possible. 

31. A number of IDF spokesman releases were downloaded from the IDF spokesman Internet site; they are attached and marked appendix C.
32. According to the following table, summing up the data in the report (appendix A), the IDF has accepted responsibility (in official spokesman releases and in media interviews by senior members of the security establishment) for 21 liquidation operations, in the course of which 39 Palestinians were killed and 19 others were injured. 21 of the victims killed were liquidation targets, and 18 others were casual passers-by. The IDF has admitted failure in 5 liquidation attempts in which 5 passers-by were killed and 6 others were injured. According to Palestinian data, the number of liquidated persons stands at 51, the number of victims killed who were not targets is 21, and the number injured is 48. Of the passers-by who were killed, five were children. Of the injured, 2 were children. In addition, 5 children in Gaza were killed by an explosive device the IDF admitted it has placed. 

33. The methods of liquidation used by the IDF during the sixteen months of the Intifada are varied. According to the report, the IDF has used assault helicopters in 19 cases, planted bombs and booby trapped cars in 12 cases, used artillery in one case and used sniper and short range shootings in 17 operations.

The following is a list of liquidations:

	
	Name
	Age
	Residence
	Date of liquidation
	Method of killing
	Notes
	IDF’s position

	1
	Hussein Muhammad Salim Abiyat
	37
	Bethlehem
	09.11.00
	Helicopter launched missiles
	Two female passers-by killed, three injured.
	Admission

	2.
	Jamal Abd El Kader Hassan Abed A-Razek
	30
	Rafah
	22.11.00
	Car he was in shelled by a tank, then short range shooting
	Three more people were killed during this operation
	Admission

	3.
	Ibrahim Abd-El Karim Bani Ouda
	34
	Tamoun
	23.11.00
	Explosive device
	
	No comment

	4.
	Anwar Muhamad Ahmad Himran
	28
	Arabbe/

Jenin
	11.12.00
	Sniper fire
	
	Admission

	5.
	Yusuf Ahmad Muhammad Abu Yusuf
	28
	Arates
	12.12.00
	Sniper fire
	
	Admission

	6.
	Abbas Ahmad El Awawi
	27
	Hebron
	13.12.00
	Sniper fire
	
	No comment

	7.
	Hani Hussein Hassan Abu Bacra
	31
	Rafah
	14.12.00
	Sniper fire
	Three injured (Passengers in the taxi driven by Abu Bacra), one of the passengers died later from his wounds
	Claim confrontation during an attempted arrest

	8.
	Saad Ibrahim Taa Ek Harouf
	32
	Nablus
	14.12.00
	Sniper fire
	One injured
	Denial – arrest procedure

	9.
	Thabat Ahmad Thabat
	50
	Ramin/

Tul Karm
	31.12.00
	Sniper fire
	
	Admission

 (IDF spokesman on 60 minutes)

	10
	Masoud Hussein Ayad
	50
	Rafah
	13.02.01
	Helicopter launched missiles
	
	Admission

	11
	Mahmud Suleiman El Madani
	25
	Balata/

Nablus
	19.02.01
	Short range fire
	
	Admission (“HaAretz”)

	12
	Mahmud Atwa Aber El Awal
	26
	Rafah
	02.04.01
	Missiles
	
	Admission (Minister Sneh to “HaAretz”)

	13
	Iad Muhamad Naïf Hardan
	24
	Arabeh/

Jenin
	05.04.01
	Booby trapped public payphone
	
	No comment

	14
	Ahmad Halil Masaad
	38
	Arates village/ Bethlehem
	05.05.01
	Short range fire
	
	No comment

	15
	Matasam Muhamd El Saber
	28
	Jenin
	12.05.01
	Missiles
	A Palestinian traffic police officer that was in the area was killed, and at least 15 other passers-by were injured
	No comment

	16
	Ousama Jubara
	29
	Nablus
	25.06.01
	Explosive device
	Two children injured
	No comment

	17
	Muhamad Ahmad Bishrat
	28
	Tamoun village
	01.07.01
	Missiles
	
	No comment

	18
	Walid Ayub Bishrat
	20
	Beit Jan
	01.07.01
	Missiles
	
	No comment

	19
	Samach Nuor Diab Abu Hunnish
	22
	Beit Jan
	01.07.01
	Missiles
	
	No comment

	20
	Fuwaz Sharif  Badran
	27
	Tulkarm
	13.07.01
	Explosive device
	
	No comment

	21
	Omar Saada
	43
	Bethlehem
	17.07.01
	Missiles
	In this liquidation, another Hamas activist, Taha El Arouj – was killed. Also two members of Saada’s family were killed, and at least 10 passers-by were injured, 3 of them critically.
	Admission by IDF spokesman

	22
	Taha El Arouj
	37
	Bethlehem
	17.07.01
	Missiles
	See details in row 21
	No comment

	23
	Mustafa Yassin
	26
	Enin, near Jenin
	23.07.01
	Shot by border police soldiers
	
	Claim of shooting while attempting arrest

	24
	Salah Darwaza
	38
	Nablus
	25.07.01
	Missiles
	Others lightly injured by shrapnel
	Admission

	25
	Jamal Mansour
	41
	Balata/Nablus
	31.07.01
	Helicopter launched missiles
	6 passers-by killed, including 2 children
	Admission

	26
	Jamal Salim Damouni
	43
	Ein Beit Ilma
	31.07.01
	Helicopter launched missiles
	See details in row 25
	Admission

	27
	Amar Mansour El Hudeiri
	22
	Tul Karm
	05.08.01
	Helicopter launched missiles
	
	Admission

	28
	Nazir Zeidi
	22
	Kalandia
	13.08.01
	Shooting
	
	No comment

	29
	Imad Abu Sneina
	25
	Hebron
	15.08.01
	Shooting
	
	

	30
	Abu Ali Mustaffa
	62
	Ramalla
	27.08.01
	Helicopter launched missiles
	
	Admission

	31
	Omar Subukh
	22
	Balata/Nablus
	06.09.01
	Shot from helicopter
	5 others injured
	Admission

	32
	Mustaffa Anbas
	33
	Tulkarm
	06.09.01
	Shot from helicopter
	See row 31
	Admission

	33
	Suffian Arada
	25
	El Tel/

Tulkarm
	12.09.01
	Artillery fire
	His 14 year old sister was killed during the shelling, 3 others were injured
	Claim of shooting while attempting arrest

	34
	Wasil Assaf
	20
	Jenin
	12.09.01
	Artillery fire
	See row 33
	See row 33

	35
	Assad Daka
	28
	Jenin
	12.09.01
	Artillery fire
	See row 33
	See row 33

	36
	Abed El Rahman Said Hmad
	33
	Qalqiliya
	14.10.01
	Shooting
	
	Admission

	37
	Ahmad Marshoud
	29
	Nablus
	15.10.01
	Explosive device
	One injured
	

	38
	Ataf Abiyat
	26
	Bethlehem
	18.10.01
	Explosive device
	
	Claim of “work related accident”

	39
	Issa Attaf Hatib Abiyat
	
	Bethlehem
	18.10.01
	Explosive device
	
	See row 38

	40
	Jamal Abdalla Abiyat
	
	Bethlehem
	18.10.01
	Explosive device
	
	See row 38

	41 
	Iman Hallawa
	27
	Nablus
	22.10.01
	Explosive device
	
	Admission

	42
	Abdalla Jerushi
	38
	Tulkarm
	31.10.01
	Shooting
	
	Claim of confrontation

	43
	Jamil Jadalla
	25
	Bethlehem
	31.10.01
	Shot from helicopter
	
	Admission

	44
	Yasser Assira
	25
	Tel/Nablus
	02.11.01
	Machine gun and missiles fired from helicopter
	One other injured during operation
	Admission

	45
	Fahmi Aby Eisha
	28
	Nablus
	02.11.01
	See row 44
	See row 44
	Admission

	46
	Majdi Jardit
	26
	Jenin
	06.11.01
	Explosive device
	
	

	47
	Akram Assti
	35
	Jenin
	06.11.01
	
	
	

	48
	Issa Dabsaa
	48
	Yatta, Hebron
	07.11.01
	Shooting
	
	

	49
	Mahmud A-Shuli (Bu Hunud)
	34
	Assira A Samaliya
	23.11.01
	Machine gun and missiles fired from helicopter
	2 others people (Iman Awassa and Mamoun Awassa) that were in the vehicle with him were killed. 
	Admission – security sources

	50
	Yakob Idak
	27
	Hebron
	17.12.01
	Sniper fire
	
	Claim of shooting while attempting arrest

	51
	Raad Karmi
	28
	Tulkarm
	14.01.02
	Explosive device
	
	Minister of Defense claims “Work accident”, admission by the General Commander of the Police


Liquidation attempts

	
	Name
	Age
	Residence
	Date of liquidation attempt
	Method of attempt
	Notes
	IDF’s position

	1.
	Muhamad Bashrat
	28
	Tamoun/Jenin district
	03.06.01
	Explosive device
	An activist in the Islamic Jihad, liquidated early in July 2001
	No comment

	2.
	Imad Abu Tahib
	24
	Tulkarm
	11.06.01
	Explosive device in his car
	An activist in Islamic Jihad critically wounded, passer-by lightly injured by shrapnel
	Denial – “work accident”

	3.
	Hazem Al Natshe
	30
	Hebron
	04.07.01
	Short range fire
	Fatah activist wounded in stomach
	No comment

	4.
	Sheriff Actibi
	25
	Hebron
	06.07.01
	Sniper fire
	Critically wounded in his back
	No comment

	5.
	Ibrahim Jabber
	39
	Jenin
	22.07.01
	Explosive device
	
	No comment

	6.
	Jihad Al Masimi
	40
	Nablus
	23.07.01
	Missiles fired from helicopter
	Fatah – previously a Colonel in Palestinian police – not hurt. Two others injured.
	Admission – security sources

	7.
	Muhanad (Abu Hlawa) Dirie
	27
	Ramalla
	04.08.01
	Missile fire
	Assistant to Marwan Barghouti
	Admission – security sources

	8.
	Shahar El Kaanni
	35
	Calal village/ Nablus district
	17.08.01
	Shooting
	Member of Fatah. Shot while driving – vehicle overturned, he was  injured lightly
	No comment

	9.
	Adnan Al Rol
	50
	Gaza
	22.08.01
	Missile fire
	Not hurt. His son was killed, another wanted person seriously injured
	Admission – IDF spokesman

	10.
	Raad Al Karmi 1
	27
	Bethlehem
	06.09.01
	Missiles fired from helicopter
	Not hurt. Two killed and three wounded
	

	11.
	Muhammad Ayub Sider
	26
	Hebron
	10.12.01
	Missiles fired from helicopter
	Injured lightly, two children in the vicinity were killed
	Admission – IDF spokesman, security sources


1. Karmi was eventually liquidated on 14.02.02 (see details in previous table)

34. As we learn from the report (appendix A), at least in one case the suspect may have been misidentified, and a person with a name similar to the name of the suspect who lives in the same village was killed. We are referring to case number 23 in appendix A, where Mustaffa Yasin was killed. According to the report, Yassin was in the custody of the Acre Police the day before he was killed, suspected of staying in Israel illegally, and was released with the approval of the General Security Services. Moreover: security sources claimed that Yasin belonged to the Islamic Jihad, but his funeral was conducted by the Fatah movement; Muhammad Yassin, who lives in the same village, is an activist in the Islamic Jihad. 

35. Another type of data collected by the petitioners is the number of arrests made by the IDF in areas A of the Palestinian Authority. According to the material collected, 183 wanted persons were arrested in areas A in the past three months, September – December 2001. The names of those arrested and the dates of arrests are listed in the table marked appendix D.
36. From the data summarised above and detailed in appendices A-D it is clear that scores of Palestinians were killed in the course of liquidation operations and scores more were injured. At the same time, we learn that the IDF has the capability to arrest wanted persons in areas A and to bring them into interrogation and detention facilities operated by the General Security Services, the Israel Police and the IDF. 

C. Israeli Justice – the offence of murder and the defense against criminal liability
37. Article 300 of the Penal Code, 1977-5737, states the following:


Murder
1. A person who commits one of these will be accused of murder; his penalty, and there are no alternatives  – life in prison: 


(1)…


(2)
Premeditatively causes the death of a person.

38. As part of the application of the liquidation policy, the relevant authorities within the respondents’ organizations determine liquidation targets (or, as defined by the respondents, “prevention” targets). The IDF is then instructed to liquidate a certain person; presumably, it embarks on planning and intelligence gathering activities, at the conclusion of which soldiers are assigned the mission and carry out the operation. As the data in chapter 2 demonstrates, there are various modes of operation, from sniper fire and missiles launched from helicopters to placement of explosive devices.

39. There is no doubt, and there can be no doubt, that a liquidation operation that is carried out under the liquidation policy is a murder, and that it complies with all the conditions and includes all the components required to be defined as such; the people who initiate it, plan it and execute it have the unique psychological basis of premeditation as it is defined in article 301(a) of the Penal Code:

In the matter of article 300, a person who kills another person will be considered premeditative if he made a decision to kill, and killed in cold blood, without any provocation that occurred a short time prior to the act, in circumstances where he was able to think and to comprehend the results of his actions, and after he prepared himself to kill that person or has prepared an instrument with which to kill him.

40. All the components of the definition of pre-meditated murder as quoted above apply to the policy of liquidations; it constitutes a conscious, preplanned decision, the preparation of instruments designed for killing, and an execution according to plan.

41. For the acts of liquidation to be shown not to be acts of murder, those who commit them must provide a criminal defense that applies to the circumstances it was carried out in. For our case, the two relevant defenses could be Self Defense as determined in article 34j of the Penal Law and Defense of Necessity as determined in article 34k of the Law. We shall examine here whether these defenses apply in the situation called “focused prevention”.

Self Defense
42. Article 34j of the Penal Code determines that:

”a person will not be held criminally liable for an act that was necessary in an immediate way in order to repel an illegal assault that could cause real danger of harm to his or to another person’s life, freedom, body or property; but a person is not considered to be acting in self defense if it is his own wrong behaviour that has brought on the assault and he could have predicted the way things could develop”.

(Our emphasis)

43. There are numerous conditions that have to be met before a person who has apparently committed an offence may be able to use the legal defense of ‘self defense’; among them, the requirement for immediacy and necessity, and the requirement that the act was intended to “repel an attack”. The Israeli penal code is not alone in posing the requirement of immediacy; it is practically a component of almost all justice systems (See: B. Sanjaro, Self Defense in the Criminal Law, (Nevo Publishers, 2000, p. 185). The disagreement on whether the required immediacy relates to the danger (that is, the danger is immediate) or to the act (that is, the act that has to be done to prevent the danger has to be done immediately) is irrelevant. The further the projected danger is on the time axis, then the act needed to prevent it can be delayed, and the aggressor can not apply the defense of self defense. In his book on self defense, Dr. Boaz Sanjaro provides the following example:

“For example, if the potentially dangerous person is slowly approaching the attacked person carrying a limited range weapon (e.g. a knife), but is still at quite a distance from him (e.g. 100 metres), threatening him with a gun may be justified, but not shooting him; this may be justified when the attacker is closer”.

(B. Sanjaro, p. 191)

And in our case, the further away the danger posed by the liquidation target is, the harder it is to claim that hitting him immediately is necessary.

44. The Supreme Court’s ruling in this matter is also clear. A person may not take advantage of the defense of self defense if the danger posed by his victim is not immediate. (See for example: AP 190/54 Attorney General v. Kaminsky, Verdict 9(1)54 p. 56; AP50/64 AL Nabari v. Attorney General , verdict 18(4)73; AP 229/62 Grazinsky v. Attorney General , Verdict 17(2)1077).

45. The following quote from Justice Hayim Cohen echoes loudly in the face of the 
liquidation policy and the attempt to present it as an act of self defense:

“A distinction should be made between defending yourself in the spirit of fighting and defending yourself in the spirit of defense: the fighter fights back; the reason for his fight is not the fact that he is defending himself against his opponent’s aggression. The person who is defending himself is disgusted by war, and makes every effort to avoid it; any act of violence that he commits in his defense he does against his will, because he has no other choice. The protection of the law is afforded the person who is defending himself because he has no other choice, not to the one who is fighting by reason of defense.”

(AP 319/71 Ahmad V. The State of Israel, Verdict 26(1)309, p. 316. Emphasis added by us)

46. In this matter, see also the Hon. Justice Kedmi, in his book On Criminal Law (Part one, update and additions, 1998) p. 112:

“The wording “immediately necessary” expresses a condition that is central to this restriction: only where an immediate response is required to repel an attack – so as to prevent the danger described above from materializing – and there is no time to prepare any other response to face the danger – may this restriction be justifiably applied”.
(Emphasis in the original)

47. A second requirement (possibly first in its importance, according to the Supreme Court ruling), is the requirement of necessity, that is, the action that is taken is the only possible action that can prevent the danger. If there is a possibility of arresting the suspect, or if it is possible to injure him and so avoid the danger, then it is clear that killing him does not meet the requirement of necessity. The many cases over the last several months when the IDF has arrested wanted persons prove that when it so desires, the IDF has the capability to arrest suspects, and that killing them is not the only possible course of action (In this matter, see chapter 2 and appendix D about arrests in areas A). 

48. The requirement of “repelling an attack” is simpler. A soldier may not shoot at a wanted person or at a suspect if that person has not attacked him or others in his vicinity, or at least has moved beyond the stage of preparing an attack. Israeli law does not allow for self defense as a response to future danger.

49. The acts of liquidation are initiated attacks on people who, if they present any danger at all, it is a future danger with some degree of probability. These acts can not be defended with the claim of self defense under any set of standards or any legal system. The claim of self defense can be applied in cases when the terrorist is already on his way to the scene of the attack, or when the person being shot at has already fired shots himself; this defense can never be used in a case when a person has been liquidated on the basis of a suspicion that he may have been involved in one way or another with a past terrorist act or in the planning of one in the not-immediate future.

The defense of necessity

50. Article 34k of the Penal Law determines:

“A person will not be held criminally liable for an act that was immediately necessary for saving his or others’ life, liberty or property, of clear and real danger of serious harm that can be caused by a set of circumstances at the time of the act, and he had no other option but to do it.”

(Emphasis is ours)

51. This article uses several wordings to explain the requirement of immediacy: “immediately necessary”, “clear and real danger”, “at the time of the act”. Just as we have shown with self defense, the requirement for immediacy is not met in the situations of the IDF liquidations. In a petition to the Supreme Court of Justice filed by petitioner number 1 – the Public Committee Against Torture – against the interrogation methods used by the General Security Services that included, according to the petition, illegal torture of interrogated persons, the defense of necessity was discussed in the context of interrogation while using “mild physical pressure”, as permitted by the Landau Commission. The President of the Supreme Court, the Honourable Justice Aharon Barak, determined in his ruling that several physical means of interrogation are illegal: 

“The reason for our approach is rooted at the characteristic of the “necessity” restriction. This restriction discusses an individual personal decision made by a person responding to a given factual situation; this is an ad-hoc action in response to an event. It is the result of improvisation in the face of an unexpected occurrence”.

(BGZ 5100/94, The Public Committee Against Torture in Israel and others V. The Government of Israel and others, TK-AL 99(3) 458, paragraph 36 of the ruling, emphasis is ours)

52. The defense of necessity does not stand for the liquidators, and not just because it lacks the element of immediacy that is required to make it stand. The defense of necessity requires that the act being exempted of criminal liability be the only possible course of action, and that it be the final mean without which the danger can not be prevented (“had no other option but to do it”). The IDF soldiers have the authority to arrest the suspect, therefore his liquidation is not the only possible course of action. Moreover, a liquidation is a military operation that has been planned in advance and was approved by various levels of military and political authorities, and in no way can it be described as an “individual” “improvisation” carried out by a person “facing an unexpected occurrence”.

53. Just as the people at the head of the General Security Services can not guarantee their subordinates that they may benefit from the ‘necessity’ defense if they torture a person under interrogation, so can’t the people at the head of the IDF and of the state decide on a policy that is based on this defense strategy; this defense applies only post-factum and at unexpected circumstances.

54. And see also, the Hon. Justice Kedmi in his book, above, p. 119:

“The wording “immediately necessary” expresses a condition that is central to this restriction. Only where an “immediate” response is necessary to save one of the four values described in the law, there is justification for the application of the restriction. If there was “a period of time” sufficient to organize a “different” method of saving these values – this is the opposite of immediately necessary – then there is no basis to justify the application of this restriction”.

(Emphasis in the original)

55. Our conclusion, then, is that the policy of liquidations can not benefit from any criminal defense; therefore, its illegality springs from the primary prohibition at the basis of any human society and moral philosophy, the prohibition of murder; this illegality is obvious and loud, it “pierces the eye and revolts the heart, if the eye isn’t blind and the heart isn’t sealed” (Military court  mr 3/57 Military prosecutor N. Malinki and others, (District) rulings, 16  90 page 214 – Kfar Kassem Affair).

D. International Law – the Laws of War

56. In addition to being illegal according to Israeli criminal law, the policy of liquidations that is the subject of this petition is also illegal according to the rules of international law – the rules of warfare.

57. The petitioners will claim that this policy violates the basic tenets of humanitarian law, as it elects to use a type of warfare that entails the pursuit of a particular person in order not to subdue him, arrest him, prosecute him, etc., but in order to kill him. Moreover, the wanted persons who are the targets of liquidations are the citizens of occupied territory, therefore the violation of the general international rules of warfare, severe as it is, becomes even more severe with the violation of the rules governing the control of occupied territory. These violations, according to the constitutions of the international criminal courts and the constitution of the new international criminal court that is in the process of establishing itself, constitute war crimes.

58. The duty to respect human life is mentioned in each and every one of the conventions that make up international humanitarian law, more than once in some of them. Indeed, the prohibition on the arbitrary taking of a life not in self defense can be seen as a series of concentric circles signifying its different levels. The outer circle is the general laws of war that determine the basic principle – war does not provide a permit to kill. The goal of war is to win and to cause the enemy’s surrender; the goal of war is not kill your enemy. To this end, the revolutionary (for its time) article 22 of the appendix rules to the Fourth Hague Convention dealing with the laws and customs of land war, 1907, (heretofore: “the Hague Rules”), determined that there is no unlimited freedom in the choice of methods to harm the enemy. More important to our case is that the general rules of war do not allow the killing of combatants when they do not pose danger any more. This principle is part of article 23 of the Hague rules:

“In addition to the prohibitions provided by special Conventions it is especially forbidden

(a)…

(b)…

(c)… To kill or wound an enemy who having laid down his arms, or having no longer means of defense, has surrendered at discretion”
(d)…

59. The meaning of this article is that when an enemy combatant does not pose danger, the forces pursuing him must allow him to surrender and become a prisoner of war.

60. A second, inner circle, determines the prohibition on inhumane treatment of persons who are not participating at the time in combat activities; in the centre of this circle is the prohibition on the taking of life.

61. This refers to the duty set in article 3 (that is included in all four Geneva Conventions of 1947) and applies to any armed conflict, not only in occupied territories, in sub article 1: 

“Persons taking no active part in hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above mentioned persons:

Violence to life and person, in particular murder of all kinds, mutilation…”
(Our emphasis)

62. Article 3, as quoted above, is common to all four Geneva Conventions; it is considered customary international law to which all nations of the world are committed, and as such it is enforceable by this respected court. In addition, the State of Israel is a signatory to the Geneva Conventions, and has ratified them in 1951; therefore it has the legal liability to maintain it as a signatory.

63. A ruling issued recently by the Human Rights Court of the Americas determined that by causing the disappearance and execution without trial of a guerilla fighter, the State of Guatemala has violated its duty according to article 3 of the Geneva Conventions (See Bamaca Velasquez Case (Series C, No. 70), judgment of November 25, 2000). In their verdict the judges pointed out that article 3 provides rights that are considered part of the set of rights that can not be taken away (Non-derogable rights) – see articles 203-214 and especially article 209.

64. The inner (and third) circle of the rules of war contains the rules for governance of occupied territories, providing the occupied population with special protection that is in addition to the protections and rights provided by the general rules of war and the protections and rights that are provided to any citizen, whether he lives in an occupied territory or not. 

65. These protections and rights are set both in the Hague Rules and in numerous articles of the Fourth Geneva Convention regarding the protection of civilian populations at time of war, as well as in the two protocols of the conventions signed in 1977.

66. Rule 46 of the Hague Rules deals with protections of residents of occupied territory and determines the following:

“Family honour and rights, the lives of persons and private property…must be protected”

67. There is no dispute – the general and specific rules of war, as they are expressed in the Hague Rules, are considered today to be customary international law to which all nations of the world are committed and which is enforceable by this respected court. (See for example the words of Hon. Justice (as he was then) Barak in BGZ 393/82 Jamait Ascan Elmaalmoun v. The IDF commander, verdict 37 (5) 785, paragraph 11 of his ruling).

68. But the special protection with the most weight is granted the citizens of an occupied territory by the Fourth Geneva Convention. The people who are awarded this protection are the “protected persons” as defined by article 4 of the convention. The disagreements that existed between the international community and the State of Israel regarding the application of the definition in article 4 to the Palestinian population of the occupied territories have been resolved long ago in a series of petitions to this respected court; in those cases the state has declared its obligation to fulfill the humanitarian rules of the convention as if they apply to the territory. 

69. The two articles that are central to our case, in regard to “protected persons”, are articles 27 and 32. Article 27 states:

“Protected persons are entitled, in all circumstances, to respect for their persons, their honour, their family rights, their religious convictions and practices, and their manners or customs. They shall at all times be humanely treated, and shall be protected especially against all acts of violence or threats thereof and against insults and public curiosity”.

(Emphasis is ours)

70. Article 32 of the Fourth Geneva Convention states:

 “The High Contracting Parties specifically agree that each of them is prohibited from taking any measures of such character as to cause the physical suffering or extermination of protected persons in their hands. This prohibition applies not only to murder, torture, corporal punishment, mutilation and medical or scientific experiments not necessitated by the medical treatment of a protected person, but also to any other measures of brutality whether applied by civilian or military agents”

(Emphasis is ours)

71. Nothing is clearer and less ambiguous than these protections and prohibitions. The murder of a protected civilian is absolutely banned, with no exceptions. Other articles of the Fourth Geneva Convention determine how the occupying power may deal with protected civilians who act against it, and article 68 determines the conditions for judicial capital punishment. This article stipulates that capital punishment may be imposed only by a court that is formed in agreement with the convention and according to its rules, and that no other institution or body may execute protected civilians. Articles 64-78 deal at length with the rights of the accused or convicted person and with the minimum standards that have to be met by the court judging him. Article 75 stipulates that a person sentenced to death has the right to request reduction of the sentence and a pardon, and that this right may not be taken away from him. 

72. The convention also maintains that “serious” violations of its rules will be considered war crimes, and that the state that is a member of the convention is obligated to investigate and prosecute any bodies who in their actions violated the rules. Article 147 lists violations that are considered “serious”; the first on the list is “Willful killing”.

73. Article 147 was the basis for the creation of the two international courts for crimes committed in the former Yugoslavia and in Rwanda; the constitutions of these two courts determine the definition of war crimes according to the list of serious violations included in this article. 

74. The constitution of the international criminal court (that is being set up at this time) has been ratified as of the time of writing by 48 countries out of the 60 necessary to validate it; it defines the offence of “war crime” according to the list in article 147, with some additions. It is important to note that the constitution of the international criminal court determines an exceptional guiding criterion for the policy ruling prosecution in that court. According to article 18(1) of the constitution of the court:

“The court shall have jurisdiction in respect to war crimes in particular when committed as part of a plan or policy or as part of large-scale commission of such crimes”


(Our emphasis)
75. The clear conclusion of a careful judicial examination of the liquidation policy is that it fits this definition; it is not a one-time operation that violates the rules of war, but a long term policy that has systematically allowed for actions in violation of articles 27 and 32 of the Fourth Geneva Convention, still allows them now and will allow them in the future. 

76. There never has been any doubt and there can not be any doubt that today, 52 years after they have been installed, articles 27 and 32 constitute a central part of international customary law in their definition of the protection against the taking of life. Their central position is confirmed both by their content, and by the fact that they help define international criminal liability, and by the fact that scores of people have been prosecuted in the past few years and scores more are being prosecuted today in accordance with these articles.

77. A report presented on October 4th, 2001 by John Dugard, the UN special envoy sent to inspect violations of human rights in the occupied territories, stated:

“Both Israelis and Palestinians have violated important norms of humanitarian law and international law as the confrontation has changed its character. Israel’s freely acknowledged practice of selected assassination or targeted killings of Palestinian activists cannot be reconciled with provisions of the Fourth Geneva Convention, such as articles 27 and 32, which seek to protect the lives of protected persons not taking a direct part in hostilities. They also violate human rights norms that affirm the right to life and the prohibition on execution of civilians without trial and a fair judicial process. There is no basis for killing protected persons on the basis of suspicion that they have engaged or will engage in terrorist activities.”

(Report of the Special Rapporteur of the Commission on Human Rights on the situation of human rights in the Palestinian territories occupied by Israel since 1967, Paragraph 14)


(Our emphasis) 


The report is attached to this petition and marked appendix E

78. To complete the picture, we should point out that additional protections on the lives of protected civilians are determined in the two protocols of the Geneva Convention signed in 1977; these expanded the protections to civilian populations in conflicts that are not between countries. The State of Israel is not a signatory to these protocols, but some of their provisions have become a part of international customary law and as such Israel is committed to them.

79. One of these provisions that is considered customary is set in article 75 of the first protocol, as follows:

 “Fundamental Guarantees

1. In so far as they are affected by a situation referred to in article 1 of this Protocol, persons who are in the power of a Party to the conflict and who do not benefit from more favourable treatment under the Conventions or under this Protocol shall be treated humanly in all circumstances and shall enjoy, as a minimum, the protection provided by this Article without any adverse distinction…

2. The following acts are and shall remain prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents:


(a)
violence to the life, health or physical or mental well-being of persons, in particular:



(i) murder

(Our emphasis)

80. This article, then, provides, as its title implies, a list of fundamental guarantees for human treatment, and at the top of the list we find the prohibition on murder. The absolute wordings used in this article, such as “Any time”, “Any place” and “Whatsoever” make it more central and more powerful in its reference to prohibited acts in the framework of the rules for governing occupied territories and in other non inter-state conflicts.

81. We have drawn the three circles of protections guaranteed to anyone who is in an area of armed conflict. The general protection is guaranteed anyone who finds himself in such an area, whether he is a combatant or a civilian. The protection provides him with the right to surrender and not be pursued to death, and it is set by the Hague Rules.

82. The central circle of the rules of war provides additional protection to the combatant when he is not in active combat, and to a civilian who finds himself in an area of combat. And if we refer to a civilian, then whether he is under occupation or not. In all these situations, the forces in combat are ordered not to harm the lives of these people as long as they do not actively endanger anyone’s life. This is determined by article 3 that is common to the four Geneva Conventions, and by the Hague Rules.
83. And finally, the inner circle of the rules of war consists of the rules for governing occupied territory. The protection against the consequences of war, and the protection that is provided civilians in occupied territory, are strengthened even more by these rules.
84. The conclusion drawn from all of the above is that actions whose sole intent is the killing of suspects stand in violation of the rules of war and are an obvious violation of both agreement based International Humanitarian Law and customary law, and, at the very least, they are considered to be war crimes.

Self defense in international law
85. We have decided to devote a sub chapter to the following question: does the State of Israel have the right to benefit from self defense as it is set in international law, that is, self defense by a state against those attacking it? We decided to address this question in order to answer the claim that is often made by officials in the institutions who are respondents to this petition, in their effort to explain the policy of liquidations. 

86. The doctrine of self defense for states has gone through many changes and mutations before finally being set in writing in article 51 of the UN Charter as follows:

“Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain the peace and security…”

87. Much has been written about this article; it has adopted a narrowing view, as opposed to the wider self defense that was common prior to the Second World War and the founding of the UN. By this article’s wording, “predictive” or “early” self defense is not allowed, thus the phrase “if an armed attack occurs”. (In this matter see for example I. Brownlie, International Law and the Use of Force by States, (Oxford, 1963), p. 275-278 and references appearing in these pages).

88. For the purpose of our case, there is no need to enter into the question of predictive self defense since article 51 does not apply to a conflict between a state and a population that is occupied by it, or, in the least, is effectively controlled by it; international law considers occupied territory to be under the control of the occupying power, and the occupying power is obligated by the Hague and Geneva Conventions to organize daily life by way of civilian policing. Therefore, the idea of self defense as it is exercised by states does not apply to our situation: a state can not make use of its right to self defense against itself (or against those who are under its control).

89. Article 51, then, does not apply to the relationship between a state and the inhabitants of a territory it occupies; but international law has a branch that defines the right of self defense afforded those who enforce the law. It would be sufficient to quote in this context the UN basic principles for use of force and arms by those who are charged with law enforcement; in article 9, they set a principle that has been quoted for more than a decade in scores of court rulings issued by international institutions such as the European Human Rights Court, the Human Rights Court of American States and the International Court of Justice in the Hague. And it states:

“Those in charge of law enforcement will not make use of weapons except in self defense against a real threat of death or serious injury, in the prevention of a serious crime that involves a threat to human life, in the arrest of a person who poses such a threat and is resisting arrest, or in the prevention of his/her escape; and only when less severe measures can not achieve these goals. In any case, targeted use of lethal weapons is allowed only when it is absolutely unavoidable for the protection of human life”.

(From: Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, (Havana, 1990), that were agreed upon in the 8th UN Meeting on the Prevention of Crime and The Treatment of Criminals; emphasis is ours).

90. This article, just like those referring to self defense and necessity in Israeli law, requires both an immediacy of the danger and a situation when there is no other alternative to prevent the danger as necessary conditions for the use of lethal weapons. We have already pointed out that these requirements are not met in the generic situation of the application of the liquidation policy, the subject of this petition.

Summary

91. It is hard not to see how illegal the policy of liquidations is, in light of the rules of international humanitarian law whose goal it is to limit the ways of war and to minimize civilian suffering caused by it.

92. We have pointed out that there is no equivalent in the democratic world to the Israeli policy of liquidations, and there is no equivalent to a conscious declaration of any policy that is founded on blatant violation of the rules of war.

93. This respected court, the highest branch of the judicial system in this country, is charged with the enforcement of Israeli law. At the same time, it has a central role in the protection of international law against violation by other authorities of the state. The petitioners will claim that this petition is an extreme and exceptional case of international law being violated, and thus the respected court is obligated to stop the erosion and to remind the executive branch, headed by the respondents, that law and order will prevail, even in international law, especially when dealing with basic principles that are acknowledged by all countries.

E. International Law: Human Rights Law

94. In this chapter we claim that the policy in question is, first and foremost, an extreme violation of the right to life, which is accepted as the most important right and as the foundation of all other rights in the fabric of human rights, and that this violation has no justification in the form of an exception or a defense under international human rights law. 

95. In addition, it will be claimed that the policy of liquidations violates the right to fair trial which every suspect in criminal activity deserves, and constitutes draconian punishment set and executed by the executive branch while ignoring the principle of separation between authorities.

The Right to Life
96. The main right that is being violated by the State of Israel’s liquidations is, of course, the right to life. This right is acknowledged in all conventions dealing with human rights as the basic, most important right. (The UN committee on human rights has called it a “Supreme Right”; see UN Human Rights Committee, General comment number 6). Therefore, the prohibition of its violation is the most widely enforced.

97. The central place of this right in law is demonstrated by the fact that it has been made practically impossible to reduce its scope. For example, the right to life is one of four rights that may not be expropriated at a time of national emergency, according to all the conventions (The others are the prohibition of slavery, prohibition of retroactive punishment and prohibition of torture). 

See: article 4 of the International Covenant on Civil and Political Rights, 1996; article 15 of the European Convention on Human Rights and Fundamental Freedoms; article 27 of the Inter-American Convention on Human Rights; they all determine that the right to life may not be expropriated, even during a state of emergency. The African Charter on Human and Peoples Rights does not even have an expropriation article.

98. These four rights – first among them is the right to life – have been recognized as supreme principles of international law. Today they have the status of obligatory norms (Jus Cogens), and no country may violate them, even countries who are not signatories to the conventions that contain them. At a time of war, most conventions allow their member countries to expropriate certain rights for a period of time (under the restrictions included in the expropriation article). For example, the right to free expression. But none of the conventions allow a retreat from the obligation to protect the right to life. The right to life is regarded, therefore, as one of the “absolute” rights, rights that may not be expropriated, rights that have a higher value than other rights, and may not be balanced with other rights in case they conflict with it. Legally, then, the State of Israel can not escape its obligation not to harm human life. 

The right to life: are there appropriate exceptions?

99. The State of Israel is signatory to the International Charter for Civil and Political Rights that was presented for signing by the UN in 1966; it was borne out of the International Declaration on Human Rights, made in 1948. article 6 of the charter defines the right to life thus:

“1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.

In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant to a final judgment rendered by a competent court…”

100. Harming the life of person by killing him is a violation of the right to life. The argument we will hear from the respondents, and that we will examine now, is that the policy of liquidations is an act of legal self defense that is accepted as an exception to the right to life; in other words: hurting human life in order to protect human life.

101. According to article 6 quoted above, the right to life is restricted by two exceptions only. The first is capital punishment, imposed in a final verdict by an authorized court, and the other, which includes self defense, can be found in the wording that prohibits ‘arbitrary’ taking of a life. The Charter itself does not explain the meaning of ‘arbitrary’, but other conventions have attempted to define a group of exceptions to the prohibition on the taking of a life, exceptions that define non-arbitrary killing, therefore a killing that does not violate the Charter. Article 2 of The European Convention on Human Rights, for example, deals with the right to life, and defines three instances when the taking of a life is not a violation:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary:

I. in defense of any person from unlawful violence; 

II. in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

III. in action lawfully taken for the purpose of quelling a riot or insurrection” 

(Emphasis is ours)

To complete the picture, we should mention that the 6th Protocol of the Convention has abolished the death penalty, and today all the members of the European Convention on Human Rights are signatories to this protocol.

The wording of this article makes it clear -- the killing of a person by the powers of state will not be considered a violation in two situations: capital punishment imposed by an authorized court (as we said, this has been preempted by the 6th Protocol), and a death that is the result of the absolutely necessary use of force to achieve one of the goals listed in sub section 2, first and foremost in cases when the killing was unintentional. For example, in the course of quelling a violent demonstration, police officers use ‘absolutely necessary’ force, and one of the demonstrators is hurt and dies. If the intent of the force being used was not killing this person, then it may not be a violation of the right to life by the state. 

102. A number of rulings by the European Human Rights Court provide interpretation of this nature. For example, in a well known affair where British soldiers shot three IRA activists to death in Gibraltar, having suspected that they arrived at the colony with the intention to commit a terrorist act, the court determined that:

“... the text of Article 2 read as a whole, demonstrates that paragraph 2 does not primarily define instances where it is permitted intentionally to kill an individual, but describes the situations where it is permitted to “use force” which may result, as an unintended outcome, in the deprivation of life”.

(McCann and Others v. the United Kingdom, Judgment of September 29, 1995, our emphasis)

103. The court has determined, then, that exceptions to the right to life exist firstly in cases of unintentional death that was the unintended outcome of legal use of force. In this ruling, as in others, the European Human Rights Court has also drawn the legal outlines of intentional killing in cases of self defense. According to those rulings, the self defense argument applies only if the victim was posing a danger to the lives of others at the moment of shooting (see for example a recent ruling, McKerr v. United Kingdom, Judgment of May 4, 2001, paragraph 116).

104. Even if this condition is met, and the victim of the operation poses a danger at the moment of shooting, it is still doubtful whether the state may claim self defense, according to the European Human Rights Court. In the Gibraltar case, for example, the court accepted the claim made by the soldiers, that they innocently believed (erroneously, as often happens in cases of this nature), that the three IRA members might press the button and activate a car bomb at any moment – but still, did not allow the claim of self defense by Britain. The court concluded that British security forces did not do everything possible to prevent the serious outcome; they could have arrested the suspects before they entered into Gibraltar, but they did not. The court determined that by not doing so, British security forces have put their soldiers in a situation where they did not have any other option but to shoot to kill, therefore they can not claim self defense. 

105. The court did not find evidence for a preplanned “execution plot” by the British forces to kill the three Irish men; if that was the case, it would have been a flagrant and inexcusable violation of the right to life.

106. The Gibraltar incident judgment makes a distinction between two types of intentional killing: the use of lethal force in order to prevent immediate harm to human life, e.g. “a ticking bomb” – this may be allowable under certain conditions, and the use of lethal force that is the result of pre-planning – this does not meet the necessary conditions for the exceptions to the right to life, and is prohibited. Even in a situation of a ticking bomb, killing the suspect will be a violation unless there was no alternative option and the security forces have not put themselves in a position where there is no other option but to shoot to kill. 


In this context, see the final part of the self defense article in the Penal Law, 
article 34j:

“…but a person is not considered to be acting in self defense if it is his own wrong behaviour that has brought on the assault and he could have predicted the way things may develop”.
107. Other judgments by the European Human Rights Court all deal with the situation of unintentional killing (For example, see Case of Ogur v. Turkey, Judgment of May 20, 1999; in this case, a man was shot and killed by Turkish forces in the course of an operation to arrest four suspected members of the Kurdish PKK organization. The court found that the soldiers did not warn the suspect before shooting and that even if the military’s claim that they did not shoot to kill is true, it should be considered negligent shooting and Turkey has violated the victim’s right to life), or intentional killing when the victim was endangering life at the time of the shooting (see: Wolfgram v. Federal Republic of Germany 49 DR 213 (1986); in this case, the European Human Rights Commission determined that the killing of a suspect who snatched a gun from one of the police officers and shot at him, was lawful and could be considered self defense. See also: Case of Andronicou and Constantinou v. Cyprus, Judgment of October 9, 1997; in that case, security forces opened fire in response to shots fired by the youth who was eventually killed, and could claim self defense). 

108. One international court that has dealt extensively with intentional killings in situations where there was no immediate danger posed by the victim is the Human Rights Court of the American States. In several severe judgments, it has determined that any killing of a person who is not endangering the lives of others at the time of his killing constitutes an unlawful execution, and is in violation of several rights, the most important of them is the right to life. The court determined that these events are “summary executions” and that the state whose forces carried out this violation is obligated to compensate the families of the victims and to investigate and prosecute those who carried it out. 

The most well known judgment in this matter is Velasquez Rodriguez v. Honduras, (Series C, No. 4), Judgment of June 29, 1988.

See also recent judgment: Bamaca Velasquez v. Guatemala (Series C, No, 70), Judgment of November 25, 2000. 

109. The UN Committee for Human Rights, whose mission includes the interpretation of the articles of the International Convention for Civilian and Political Rights, has also determined that the duty to respect human life contains within it the duty to investigate and prosecute those who are responsible for its violation (See Human Rights Committee, General Comment Number 6). 

110. 
In summary: according to international rulings in human rights law, operating lethal force with intent to kill is possible only when two consecutive conditions apply: Immediacy and scale. Immediacy means that the danger to human life is immediate – if the suspect will not be shot right now, he will take a person’s life right now. Scale, for which we have not provided examples but is clear nonetheless, means that there is no other way to stop the suspect other than shooting to kill (or any other means of harm) using force that matches the degree of danger. 

111.
A pilot who is hovering in his helicopter over a Palestinian town and launches a missile into an apartment, in which a suspect Israel would like to kill can be found; a sniper who is shooting at a man sitting on his balcony; a group of soldiers who are placing an explosive device in a man’s car: they are all committing premeditated murder with no element of self defense. The suspect, at that moment, is not immediately endangering human life and according to all standards of international law, killing him is a flagrant and unforgivable violation of his right to life.

112. Over and above that, as we show in the liquidations data included in chapter 2, innocent people get hurt by IDF soldiers during the course of many liquidation operations. The fact that innocent people get hurt is another clear proof of the exaggerated amount of force used, completely out of proportion to the immediate danger presented at the time by the liquidation target himself. This is another serious violation of these civilians’ right to life and bodily integrity.

113. Of all the existing violations of the right to life by official representatives of a state, the policy of liquidations is the most severe. This is not negligent shooting, this is not a case where one puts himself into a situation where there would be no alternative but to shoot to kill, and it is not an incident that starts as lawful activity but gets out of hand. We are discussing here a pre-planned mission whose a-priori goal is unlawful and therefore its execution is both a legal and a moral crime.

The right to fair trial

114. The rhetoric used by the policy of liquidation is the rhetoric of “prevention” and “avoidance”. In reality, as can be seen by reading IDF spokesman announcements and media interviews with respondents 2 and 3, the goal of this policy is punishment and deterrence. At the conclusion of each “prevention operation”, a detailed list of the target’s involvement in past terrorist activity is issued, apparently proving his intention to commit terrorist acts in the future. 

115. 
As such, the policy of liquidations violates its subjects’ right to a fair trial.

116. The story of Hamas activist Abd-El Rahman Hmad provides a good example of the far reaching implications of the right to a fair trail. Hmad lived in Qalqiliya raising his two children at his home. During the 90’s he was held in administrative detention in various prisons. While staying at the Meggido jail he was accused, together with two others, Walid Ali and Nidal Abu Saada, in the murder of another prisoner, Zeid Al Kheini, who was suspected by his fellow prisoners of being a collaborator with Israel. The three were indicted for murder, and the main evidence against them was the incriminating testimony given by a fellow prisoner, who was promised release from Israeli prison in exchange for his testimony. On their lawyers’ advice, Hmad and Ali decided to agree to a plea bargain, converting the murder charge to manslaughter in return for 10 and 15 year prison terms. Abu Saada was convicted at the district court and sentenced to life in prison. In the course of his appeal, it was revealed that the prosecution, headed by the northern region district prosecutor Shalva Levin, withheld crucial material evidence from the defense, using a certificate of privilege. This material revealed that the main witness for the prosecution did not know who killed El Kheini and that his testimony against the three was, most likely, untruthful and was meant to receive a benefit. (See: AP 4765/98 Nidal Abu Saada V. The State of Israel, TK-AL 99(1)1380).

117. On the 25th of October 2000, after serving more than six years of administrative and criminal detention, Hmad was released at the direction of the Supreme Court, which also acquitted him of the murder charge. (See AP 4996/00 Walid Ali and Abdel Rahman Hmad V. the State of Israel (not yet published)).

118. On the 14th of October 2001, less than a year after his release from prison, as he was sitting on the roof of his house in Qalqiliya, he was shot at close range by IDF soldiers that have arrived escorted by a tank and a jeep and was killed instantly (Case number 36 in the report, appendix A).

119. Israel saw in Hmad a dangerous Hamas activist. For this reason he was originally arrested, and since there wasn’t sufficient evidence to charge him with a specific offence, he was held in administrative detention that was extended every few months, and was under some judicial review. Then, he was charged by the State of Israel in the murder of a collaborator, a charge that, as it turned out, was based on partial evidence and on withholding investigative material from the defense. After he was acquitted and released by the Supreme Court, he was liquidated by the IDF without a shred of evidence presented to the public or to any judicial body. In these circumstances, it would seem that after the state authorities failed in convicting or even continuing the administrative detention of Hmad, he was liquidated without trial and against the law. 

120. The right to a fair trial is a vital right, and is recognized as such by all Human Rights Conventions. Article 10 of the Universal Declaration of Human Rights states that any person who is accused of committing an offence has the right to be tried in public by an independent body. Article 11 of the Declaration determines the principle of innocence. Article 14 of the International Convention of Civilian and Political Rights also states the right to a fair trial and details the accused person’s rights to proper representation and defense.

121. The liquidations policy violates the right to a fair trial in all its possible layers. The suspect is denied the right to argue against the suspicions in two ways; one, he does not know what they are and what evidence was gathered against him to prove these suspicions; two, and more importantly, he is denied the opportunity to claim his innocence, to examine witnesses and to discredit the validity of documents that were collected against him; in other words – he is denied the right to conduct legal defense. The investigation, the judgment and the execution are all carried out by the executive branch – the government of Israel, in opposition to the principle of separation of authorities and the requirement by international law for an independent and unbiased body that will determine innocence or guilt, and issue a sentence.

122. The IDF does not reveal in public the evidence it has against the people it liquidates. Only after the liquidation, in order to garner public support for these operations, does the IDF spread information regarding the apparent involvement of its targets in terrorist activities, still without providing any evidence. Therefore, it is impossible to estimate how many of the liquidated persons were really involved in terrorist activity, as the IDF claims about them, and how many were innocent victims of a draconian punishment system that befits dark dictatorships and not a liberal democratic state in the 21st century. 

Summary
123. 
The liquidation of a suspect without a trial is a violation of a large number of human rights that Israel is committed to protect. Even if this commitment did not exist, legally, it is a violation of international law. First and foremost, the liquidation is a violation of the right to life, but at the same time it also is a violation of other human rights including the right to fair trial. International law allows for capital punishment only if it is imposed by an independent, authorized and unbiased court, that follows judicial rules that match international standards of fair trial, and even this option is shrinking:


As mentioned above, the 6th protocol of the European Human Rights Convention calls for the elimination of the death penalty in times of peace, and it has been signed by all the European countries who are members of this convention. Also, the 2nd protocol of the UN charter of civil and political rights, and the additional protocol of the American Convention both call for the elimination of the death penalty.

124. The State of Israel does not allow civil courts to impose the death penalty; if the liquidated persons were brought to trial in Israel and were convicted of the most severe crimes in the Israeli law books, they would not have been sentenced to death. In this circumstance, the policy of liquidations is a policy designed to circumvent the courts, circumvent the rules of fair trial and circumvent the limits of punishment that were set in a democratic way.

125.

In the past, human rights complaints were heard by The European Human Rights Commission before the matter would be taken to court (that was before amendment number 11 of the European Human Rights Charter was enacted). This commission, in reference to the incident in Gibraltar that was described here, made the following statement, which seems to apply to the situation in Israel as much and probably more than it did to the situation in Northern Ireland:

“…a policy of shooting to kill terrorist suspects in preference to the inconvenience of resorting to the procedures of criminal justice would be a flagrant violation on the Convention rights to life and to a fair trial”.

(McCann, Farrell and Savage v. UK, Case No 18984/91 (1994) Commission Report, paragraph 206)

F. Final word

126. 
It is hard to exaggerate the severity of the liquidation policy. It violates the “mother of all rights”, the right to life. We have presented lengthy legal arguments against this policy. We have said that it violates the highest prohibition of criminal justice, that it stands opposed to international law, and that it has no defense or justification. But it seems that a policy such as this, the policy the petitioners are complaining about, speaks for itself. The evil in it is self evident, mal per-se, and does not require reasoning or arguments, because its lack of morality is so basic and so impossible to hide. 

127. 
It becomes the duty of this respected court to place a limit and a barrier in front of the executive branch’s power to continue applying this unacceptable policy; this is a policy that has the black flag of flagrant unlawfulness waving over it, even when it is enlisted in the struggle to protect the lives of innocent citizens of Israel who are the victims of horrifying acts of terrorism. There is one thing we must remember: the laws of war and the international laws of human rights were not written to be applied by cruel and savage nations, nations that would use any means to achieve their evil goals. These countries view with contempt any attempt by international law to restrain their leaders’ blood-thirst, if they even pay any attention to it. They have nothing to do with international tribunals as long as they are not led to them, accused of their crimes; they have no interest in Conventions, rules and restraints.
128. 
The international human rights law, with its various levels of the laws of war, the laws for occupied territory and the laws for real or virtual peace is designed for the community of democratic and humane nations defending themselves against terrorist organizations and neighbouring countries that consider themselves exempt from any legal restraint. These nations have taken it upon them to maintain a rule of law, whose sole purpose is to take a detailed, focused and wise look at the limits of power and government, knowing full well that, apparently, they may be weakening themselves in the face of organisations and countries who step all over the rules and ignore all restraints. But this weakening is a fiction – human rights law is a moral force stronger than explosive belts, booby trapped cars and the murder of innocents.  

129. 

Therefore, if the State of Israel would like to claim that international law does not apply to the security situation it finds itself in – fighting suicide terrorist bombers that do not discriminate between soldier and civilian, man and woman, adult and baby, Jew and Arab – it will not be heard.

130. 

Human rights law is not an easy or a pleasant chore; it is not designed for times of peace, when wolf and sheep coexist in harmony. In times like these there is no need for laws of this kind, as they enforce themselves; in times like these, judges and police officers go looking for new professions. The complicated and painful law governing the limits of power is designed for times of blood-letting and bereavement, when the wolves are hungry for prey, when emotions run high, and when the inner feeling of self justification is at its highest level, carrying everyone in its wake, including public opinion, the media, intellectuals and jurists. Who will dare, in times like these, criticize a policy that is meant to protect the personal security of the citizens of the land? It is at this time that laws governing the limits of government power get their true meaning. A conscious, painful, difficult limitation on the means of war, even when fighting against the worst of people. 

131. 

This respected court has not shied away in the past from dealing with highly controversial issues, including house demolitions, expulsions, special investigation procedures, administrative detentions – and it has always done so detached from high emotions, its decisions based on judicial considerations and general norms; there is no doubt in the petitioners’ heart that it will do so in this case. 

And these are the arguments for an interim order:
132. 

The matter of this petition is the taking of human lives. In the petitioners’ opinion, this is done unlawfully and without justice; as long as this petition is pending, and in the petitioners’ understanding it is well founded on the basis of Israeli and international law, it is appropriate to ask that the liquidation units will cease operation; that the missile that has been loaded, the explosive that has been placed, will be put back into storage and that the policy of liquidations be suspended until this respected court rules on its legality. Therefore, the respected court is asked to issue an interim order, as mentioned in the opening of this petition. Each act of liquidation makes this petition redundant for the target of the liquidation, for his family and relatives, for his friends and for the innocent passers-by that may be hurt for no reason other than an act of liquidation that was not focused enough.

Therefore, we request that this respected court issue a conditional order and an interim order as applied for at the opening of this petition.

Michael Sfarad, Adv.
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