CHAPTER TWO: LEGAL ANALYSIS

1. Introduction

The following chapter is devoted to the analysis of Israel’s assassination policy from the perspective of both domestic and international law. 

As a matter of fact, a number of legal codes apply simultaneously to Israeli military activity in the OPT, each of which places rights and duties on Israeli soldiers, commanders and the policymakers who deploy them: Israeli criminal law, international humanitarian law and international human rights law. The restrictions and limitations imposed by these three different legal systems are interrelated, and domestic laws are subject to the state’s obligations under international law. 

Israeli criminal law, which is not applied to Palestinians in the OPT with the exception of East Jerusalem, is however applied to Israeli soldiers and commanders
, and on every activity carried out by them no matter the locations. This is based on the expansion of the territorial jurisdictional authority of the military courts.
 Under Israeli criminal law, assassinations are, at least ostensibly, acts of murder, and to use the terminology of the Israeli Penal Code, premeditated murder. In order to maintain that these acts of killing are not in violation of the Penal Code the State of Israel must prove that there is a suitable criminal defense in Israeli criminal law.
In addition, the State of Israel (and, by extension, its military) is required to observe the laws of international treaty law – that area of international law, which a state has publicly committed itself to observe.
 Moreover, Israel is also bound by international customary law – the laws that have evolved from custom into law. International customary law applies to all states of the world, including those, which have not officially taken them on.
As far as Israeli actions in the OPT are concerned, two systems of international law apply:
a) The laws of war (including occupation), or international humanitarian law comprising an extensive series of conventions, most of which were sponsored by the International Committee of the Red Cross (ICRC). The most central of these are the Hague Convention of 1907, and its annexed regulations,
 and the four Geneva Conventions of 1949, which Israel signed and ratified in 1951. Israel is obligated as well to both to the Hague Convention and the four Geneva Conventions due their status as international customary law. 
 

b) The second system that applies to military actions includes those conventions and treaties that comprise international human rights law. Israel has signed most of these and is therefore bound by them. Human rights law also comprises laws and principles that have long been considered customary international law and thus are binding on all states. 

2. International Human Rights Law

International Human Rights Law is defined as “the law that deals with the protection of individuals and groups against violations by governments of their internationally guaranteed rights, and with the promotion of these rights.”
 Since World War II a number of instruments and institutions designed to safeguard and promote human rights have been developed within the framework of the United Nations. In addition, regional systems of human rights protection have been created in Europe, Africa and America
. The rights guaranteed in these instruments are recognized as rights pertaining to any man or woman as human beings, with no pre-set conditions. The interpretation regarding the scope and limits of these rights is made by experts in international law, treaty-monitoring bodies responsible for the enforcement of specific UN conventions, by international courts as well as by domestic tribunals of signatory nations operating in the framework of each nation’s law.

As we proceed to determine whether the policy of assassination violates international human rights law, we must examine whether there are exceptions stipulated in the conventions or international jurisprudence – such as a state of emergency - that would allow derogations from specific rights. 

2.1 The Right to Life: An Absolute Right

Assassinations, such as those carried out by the State of Israel, clearly involve a violation of the right to life, a right that has been recognized by all human rights conventions as the most basic and important right.
The centrality of the right to life is reflected in the fact that severe restrictions are placed on the possibility of limiting its scope. For example, human rights conventions clearly establish that states of national emergency cannot justify violations of the right to life
. The right to life is thus recognized as jus cogens – a supra-principle accepted as a binding norm from which no state is permitted to deviate from, not even those, which are not signatory to the relevant conventions. The right to life is thus an absolute right. Absolute rights are basic human rights that cannot be derogated from and therefore also cannot be balanced against other rights. From a legal standpoint, then, the State of Israel cannot avoid its obligations to preserve and not arbitrarily deny human life and cannot cite a state of emergency or security concerns in order to justify violations of an absolute right such as the right to life. 

2.1.1 The Right to Life: Exceptions

The Mandate of the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions

Following pertinent suggestions by its Sub-Commission, the Commission on Human Rights, in resolution 1982/29 of 11 March 1982, recommended that the Economic and Social Council should request the Chairman of the Commission to appoint an individual of recognized international standing as Special Rapporteur to submit a comprehensive report to the Commission on the occurrence of "summary and arbitrary" executions. The Council established the mandate on summary and arbitrary executions in its resolution 1982/35 of 7 May 1982 and Mr. S. Amos Wako of Kenya, a lawyer and founding Secretary-General of the Inter-African Union of Lawyers, was appointed Special Rapporteur (SR).

In the report submitted by the SR in 1983 he described and gave examples of instances of such practices. 

Regarding summary executions he reported that even though executions are carried out after certain proceedings, the court procedures themselves are so curtailed or distorted that the procedural safeguards provided for in Articles 6, 14 and 15 of the ICCPR were not observed. He then cited 8 examples.

Regarding arbitrary executions he reported that killings were carried out by government agents or civilians with the government’s complicity or tolerance or connivance, by passing any formal judicial process. In most cases governments refused accountability for such deaths. The SR cited the following examples:

i) The killings of people who are in detention often after torture;

ii) The deliberate killings of targeted individuals, who are not under detention by governments; [Emphasis added].
iii) The massacre of groups of individuals such as political demonstration, petitioners, people gathering for a meeting;

iv) The systematic killing over a period of time of specific categories of persons such as members of political parties, ethnic and/ or religious groups, social classes or trade unions

v) The killings of persons during military operations, which may be in violation of the Geneva Conventions of 1949 and the two protocols of 1977 for protection of the civilian population in armed conflicts. 

In 1992, Mr. Wako resigned and Mr. Bacre Waly Ndiaye, a lawyer from Senegal, also a founding member of the Inter-African Union of Lawyers and former Vice-President of the International Executive Committee of Amnesty International was appointed. In the same year, the title of the mandate was changed by the Commission to "extrajudicial, summary, or arbitrary executions". The change indicated that the members of the Commission had adopted a broader approach to the mandate on executions to include all violations of the right to life as guaranteed by the relevant international instruments. 
The International Covenant on Civil and Political Rights (1966)
The State of Israel is a state party to the International Covenant on Civil and Political Rights (ICCPR). Israel claims that the policy of assassination is a legal act of self-defense.  Israel contends that the killing of persons suspected of violent activity complies with one of the standard exceptions in human rights – the right to self-defence.  Article 6 (1) of the ICCPR formulates the right to life as follows: 

Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.

The ICCPR itself does not interpret the term “arbitrary” but in its General Comment on Article 6
, the UN Human Rights Committee stated:

The protection against arbitrary deprivation of life…is of utmost importance. The Committee considers that state parties should take measures …to prevent arbitrary killings by their own security forces. The deprivation of life by the authorities of the state is a matter of utmost gravity. Therefore the law must strictly control and limit the circumstances in which a person may be deprived of his life by such authorities.
Furthermore, the requirement that the right shall be protected by law as well as the stipulation that no one shall be arbitrarily deprived of his life mean that the law must strictly control and limit the circumstances in which a person may be deprived of his life by the authorities of a state.

In consequence, executions without trial are not allowed, not even in times of emergency and armed conflict. This principle is established in Article 4(1) of the ICCPR
 and specifically emphasized in the United Nations Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, which in Principle 1 state:

Governments shall prohibit by law all extra-legal, arbitrary and summary executions and shall ensure that any such executions are recognized as offences under their criminal laws, and are punishable by appropriate penalties which take into account the seriousness of such offences. Exceptional circumstances including a state of war or threat of war, internal political instability or any other public emergency may not be invoked as a justification of such executions.

Limitations to the right to life are thus only allowed under the premise that they take place in strict accordance with the law. Moreover, in states where the death penalty has not been abolished the ICCPR provides that death sentences “may be imposed only for the most serious crimes in accordance with the law”
; “can only be carried out pursuant to a final judgment rendered by a competent court”
; allow for “right to seek pardon or commutation of the sentence”
 and shall not be imposed on minors below the age of 18
. 

Furthermore, whilst there may be circumstances where there is an allowable defense or self-defense, which does not amount to arbitrary deprivation of life, there are several elements that must be fulfilled. The European Convention for the Protection of Human Rights and the jurisprudence of the European Court of Human Rights assist in establishing those parameters. 

The European Convention of Human Rights

The European Convention for the Protection of Human Rights
 (ECHR) establishes in Article 2 the right to life and specifies limitations to this right. An exception to the right to life is established under Article 2(1), in the case of a death sentence imposed by an authorized court in accordance with the law. In addition, Article 2(2) determines three exceptional circumstances, under which the use of force, which may result in the deprivation of life, shall not be considered a violation of the Convention:

(a) If it is in defense of any person from unlawful violence;

(b) If it is in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) If it is an action lawfully taken for the purpose of quelling a riot or insurrection.

According to the wording of Article 2, the killing of a person by the forces of a state may not be considered a violation only in the following situations: 

· The imposition of a death sentence by an authorized court;

· If the death is the result of use of force that is absolutely necessary and lawful, accordingly, not disproportionate
 and not indiscriminate;

· And first and foremost in cases in which the killing was unintentional.
 

For example, if during the dispersal of a violent demonstration by the police a demonstrator is injured and dies of his wounds, without his death having been the goal of the wielder of the power and provided that the force used was absolutely necessary and lawful, accordingly, proportional and not indiscriminate, it is likely that his death does not constitute a violation of the right to life by the state, as defined in Article 2 of the ECHR. 
The European Court of Human Rights has reiterated that the exceptions delineated in Article 2(2) of the Convention indicate that this provision extends to, but is not concerned exclusively with, intentional killing. The text of Article 2, read as a whole, demonstrates that paragraph 2 does not primarily define instances where it is permitted intentionally to kill an individual, but describes the situations where it is permitted to “use force” which may result, as an unintended outcome, in the deprivation of life. The use of force, however, must be no more than “absolutely necessary” for the achievement of one of the purposes set out in sub-paragraphs (a), (b) or (c) of Article 2(2).
In this respect the use of the term “absolutely necessary” in Article 2(2) indicates that a stricter and more compelling test of necessity must be employed than that normally applicable when determining whether state action is “necessary in a democratic society” under paragraph 2 of Articles 8 to 11 of the Convention. In particular, the force used must be strictly proportionate to the achievement of the aims set out in sub-paragraphs (a), (b) and (c) of Article 2 (2).

In keeping with the importance of this provision in a democratic society, the Court must, in making its assessment, subject deprivations of life to the most careful scrutiny, particularly where deliberate lethal force is used, taking into consideration not only the actions of the agents of the state who actually administer the force but also all the surrounding circumstances including such matters as the planning and control of the actions under examination.
 
Moreover, Article 2 of the European Convention of Human Rights and the general legal prohibition of arbitrary killing by the agents of a state have been interpreted to require a procedure for reviewing the lawfulness of the use of lethal force by state authorities and the need for state agents to be accountable for such force. Their actions must be subjected to some form of independent and public scrutiny capable of determining whether the force they used was or was not justified in a particular set of circumstances. There must be some form of effective official investigation when individuals have been killed as a result of the use of force by, inter alias, agents of the state.

International Jurisprudence

In a well-known case in which British soldiers killed three IRA activists in Gibraltar who were suspected of traveling to this British colony in order to carry out an attack, the European Court of Human Rights ruled that:

… the text of Article 2 [of the European Convention of Human Rights] read as a whole, demonstrates that paragraph 2
 does not primarily define instances where it is permitted intentionally to kill an individual, but describes the situations where it is permitted to “use force” which may result, as an unintended outcome, in the deprivation of life.
 [Emphasis added].
The court, then, determined that exceptions to the right to life take place primarily in cases of unintended death caused as the undesired result of the legal use of force. This ruling and others of the European Court of Human Rights have sketched the legal boundaries of intended killing in cases of self-defense. According to these rulings, the self-defense claim applies only in cases when the victim constitutes a danger to the lives of others exactly at the moment of shooting.

But even if this situation exists, it is not certain that the state can claim self-defense. In the Gibraltar case, for example, the court accepted the soldiers’ claim that they sincerely (and mistakenly, as occurs in many cases of this type) believed that the IRA members could have at any moment activated a car bomb, but still found that this  argument could not be used by Great Britain. The court reached the conclusion that the British security forces did not do everything in their power in order to avoid the killing of the suspects, and that although they could have arrested the suspects before they entered Gibraltar, they did not do so. The court ruled that the British security forces thus placed their soldiers in a situation in which they had no choice other than the use of deadly fire, and were therefore not eligible to claim that they were acting in self-defense. However, the court did not find evidence of a pre-existing plot (“execution plot” in the wording of the court)
 in which the British forces consciously decided to kill the three Irish citizens. Had this been the situation, it would clearly have been a blatant violation that could not be excused by any exception to the right to life.

The ruling on the event in Gibraltar thus distinguishes between two types of premeditated killing: the use of deadly force in order to prevent immediate danger to human life such as an armed gunman about to open fire on civilians – and this is permitted under certain conditions - and the use of deadly force which is the result of advance planning – and this does not fulfill the criteria for exceptions to the right to life, and is thus forbidden. Even when the matter at hand is a so-called “ticking bomb” the killing of the suspect may be considered a violation if there was no immediate threat to life, if there was an alternative means and if the security forces led themselves into a situation in which there was no way other than shooting to kill.

Additional rulings of the European Human Rights Court deal with the situation of unintentional killing,
 or intentional killing in a situation in which the person killed was endangering life at the moment of shooting.
 

An international court which has often dealt with intentional killing not in situations of immediate danger posed by the victim is the Inter-American Court of Human Rights. In a number of rulings, the court determined that any killing of a person who does not constitute a life threat to others at the moment he is killed is an illegal summary execution that constitutes a grave violation of a number of rights, first and foremost the right to life of those killed. The court determined that the state whose forces carry out a summary execution is obligated not only to compensate the families of the victims, but also to interrogate the perpetrators and bring them to trial.
 

In summary, according to international jurisprudence, the use of deadly force with the intention to kill can only be lawful when two cumulative conditions exist: immediacy and proportionality. Immediacy, meaning that the life danger on account of which the force is being used must be imminent such that if the suspect is not shot now, he will be endangering human life now, and proportionality, meaning that there is no other way of stopping the suspect from carrying out his plot save deadly fire (or any other means of attack), and that the intensity of the attack corresponds to the magnitude of the danger.

In this sense, a pilot who flies his helicopter above a Palestinian city and launches a missile into the apartment occupied at the moment by a suspect, a sniper who fires through his rifle view-finder at a person sitting on his porch, a unit that places explosives in someone’s car - all these are cases of intended murder and there is no element of self-defense. The suspect is not posing an immediate threat to human life. For this reason, according to standards of international human rights law, killing him is a blatant and unacceptable violation of the right to life. Moreover, as can be argued from the case studies and data presented in Chapter 1, in many cases, the Israeli  military harmed  civilians who were by no means targets for assassination. This harming of innocent civilians is a clear proof of the reckless and excessive use of force that certainly is not proportional to the danger posed, if at all, by the person targeted for assassination. Moreover, it also constitutes an additional, independent grave violation of the right to life and physical well-being of those civilians. Of all the types of human rights violations of the right to life by official representatives of a state, the policy of assassination is the most grave. It is not negligent shooting, entering into a situation in which there is no choice but shoot to kill, or an incident that began with a legal goal and went awry. It is a pre-planned mission, the goal of which is from the outset a human rights violation, and carrying it out is therefore a heinous crime both legally and ethically.
2.2 The Right to a  Fair Trial

Abdel Rahman Hamad was a Hamas activist. He lived in Qalqilya where he raised his two children. During the 1990s he was placed under administrative detention
, during which time he was held in various prisons. While held in the Meggido Prison, he was accused, together with two others, Walid ‘Ali and Nidal Abu S’ada, of murdering another prisoner, Zeid al-Kiyani, who was suspected by the other inmates in the wing of collaboration with Israel. Charges of murder were brought against the three, the main evidence being the incriminating testimony of a fellow detainee, who was promised release from Israeli prison in exchange for his testimony. Hamad and ‘Ali decided, in consultation with their lawyer, to sign a plea bargain agreement through which the accusation of murder would be commuted to manslaughter, with a sentence of 10-15 years’ imprisonment. During the appeal of Abu S’ada, convicted in the District Court and sentenced to life imprisonment, it became clear that the general prosecution, headed by the prosecutor from the northern district who was coordinating the file, Atty. Shalvah Levin, concealed highly valuable investigation material from the defense
 based on a claim that the material was classified. From this material, it emerged that the main witness for the prosecution did not know who murdered al-Kiyani, and that his entire testimony against the three was apparently false and given in exchange for favors. On October 25, 2000, Hamad was released after serving over six years’ administrative detention and criminal incarceration, under order of the High Court of Justice, which had also cleared him of the murder charge.

On 14 October 2001, less than a year after Hamad was released from prison, while he was sitting on the roof of his house in Qalqilya reading the Koran, he was shot at close range by Israeli soldiers who had arrived with tank and jeep escort; he was killed instantly.
Israel viewed Hamad as a dangerous Hamas activist. Therefore, at first Israel apprehended him, and when there was insufficient evidence to bring him to trial for a particular crime, he was held in administrative detention that was extended every few months, and was subject to a certain amount of legal scrutiny. The State of Israel next accused him of murdering a collaborator, an accusation, which turned out to be based on partial evidence and on concealment of information from the defense. When he was acquitted and released by the High Court, the Israeli military assassinated him without having to provide even a smattering of evidence to any legal body or to the public. So what can one say about Hamad? That he was guilty of some crime?
The right to fair trial is a central right and is recognized as such in all human rights declarations and treaties. Article 10 of the Universal Declaration of Human Rights states that any person accused of committing a crime has the right to be tried in a public hearing and by an independent tribunal. Article 11 of the Declaration states the right to be presumed innocent until proved guilty. Article 14 of the ICCPR also stipulates the right to a fair trial, and specifies the rights of the accused to fair and proper legal representation. The policy of assassination violates the right to a fair trial at all possible levels of this right. The suspect is denied the possibility of a meaningful defense against the accusations. In fact, he does not even know what the accusations are and what evidence has been gathered to prove the allegations against him. Neither is he offered the possibility and the opportunity to plead innocent, to present and cross examine witnesses, to refute the validity of documents accumulated against him, and to conduct a proper legal defense. The investigation, the verdict and the implementation of the punishment established are all determined by the executive branch – the government of Israel. This stands in clear contradiction to the principle of separation of powers, and the requirements of international law for an independent and impartial tribunal that can determine innocence or guilt and punishment.

Moreover, to date the Israeli military has not made public any evidence to substantiate the allegations against those assassinated. After every assassination, the Israeli military only takes great care to publicly level accusations of involvement in terror attacks against those assassinated, which appear in the media in the way of a public charge-sheet. In this way the Israeli government seeks to garner public support for its assassination policy. However, evidence to prove the accusations is never presented. There is therefore no possibility of estimating how many of those assassinated were indeed involved in violent actions as the Israeli authorities claim and how many were assassinated as innocent victims of a draconian system that is more expected from a dark, dictatorship rather than a democracy of the 21st Century. 
2.3 Conclusion

The assassination of a suspect without trial violates a large number of human rights, which Israel has obligated itself to uphold when signing international treaties and conventions, and even if it had not, would constitute, from a legal standpoint, a violation of human rights principles which are considered international customary law. First and foremost, assassination is a violation of the right to life, but it is at the same time also a violation of additional rights, including the right to a fair trial. International law permits the imposition of the death penalty only by an authorized, independent, impartial court whose regulations meet international standards of fair trial; even this possibility is becoming increasingly limited.
 In the civil courts of the State of Israel, there is no death penalty. According to Israeli law, if those assassinated had been brought before a court and convicted of the worst possible crimes they would not have been executed. In such a situation, the policy of assassination is one that circumvents the courts, circumvents the rules of fair trial, and circumvents the limits of punishment decided upon through democratic channels.

The European Human Rights Commission, which in the past would examine complaints of human rights violations before they were brought to court, made the following statement, seemingly relevant to the Israeli reality, no less and maybe more than to the situation in Northern Ireland, in a report it published regarding the incident in Gibraltar described above:

... a policy of shooting to kill terrorist suspects in preference to the inconvenience of resorting to the procedures of criminal justice would be a flagrant violation of the Convention rights to life and to a fair trial.

3. International Humanitarian Law 

3.1 General Considerations

International humanitarian law, which is primarily set forth in the Hague Conventions of 1907, the four Geneva Conventions of 1949 and two additional Protocols to the Conventions, outlines what is permissible and prohibited during times of war and  occupation. Both the Hague Conventions and the Geneva Conventions are considered customary international law.  Moreover, Israel is bound to the Geneva Conventions as a signatory.

Article 2 of the Fourth Geneva Convention
 provides that the Convention applies “to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognised by one of them”; and “to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance.” [Emphasis Added].
In 1977 two protocols were added to the Geneva Conventions. While Protocol II
 refers to non-international armed conflicts, Protocol I
 is applicable to international armed conflicts as well as to “armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination”
. However, as Israel is not a state party to these protocols, only those provisions, which are recognized as international customary law,  apply to the OPT. But most, even if not all, rules of the two 1977 Additional Protocols today are considered to provide a formulation of parallel rules of customary international law.
 
One of the basic principles of international humanitarian law is that the civilian population must not be attacked, and that combatants must not be harmed when they pose no danger (are “hors de combat”, for example, when they have laid down their arms, surrendered, been injured, etc.). 
The Fourth Geneva Convention grants special protections to civilians in times of war and occupation. In the view of the ICRC and the international community, the Fourth Geneva Convention applies to the territories occupied by Israel in the 1967 Six Day War.
 The State of Israel has rejected this view on numerous occasions, claiming that the Palestinian territories were not occupied by a sovereign nation that held them legally (and that therefore the conflict between Israel and the Palestinian residents from the OPT is not an international conflict to which the Convention applies). At the same time, Israel has declared its commitment to respect the humanitarian provisions of the Fourth Geneva Convention, without specifying what provisions it considers humanitarian.  
As of late, the Israeli Foreign Ministry has claimed that the Fourth Geneva Convention does not apply to Area A of the Palestinian National Authority (PNA), since there is in effect no Israeli “occupation” there.

The international community does not accept this claim based on the fact that Israel has effectively retained control of Area A, thus fulfilling the criteria stipulated by the Hague Regulations and Geneva Conventions for qualifying as occupation.
 As a matter of fact, Israel’s ongoing effective control over area A can be seen from its intensive military activity in the area in particular during this Intifada but also from the powers it retains, including controls of all borders, overall control over security matters, foreign policies, imports/exports, economic controls (including withholding taxes to the PNA), legislation, movement of all people and goods in and out of all areas including ‘A’ areas, controls on ‘development’, extensive land, property and home destruction and expropriation, control through military orders and military courts, and other powers expressly retained under the various agreements including the Interim Agreement of 1995. 
On 5 December 2001, the vast majority of High Contracting Parties
 reaffirmed in their joint declaration:
Taking into account art. 1 of the Fourth Geneva Convention of 1949 and bearing in mind the United Nations’ General Assembly Resolution ES-10/7, the participating High Contracting Parties reaffirm the applicability of the Convention to the Occupied Palestinian Territory, including East Jerusalem and reiterate the need for full respect for the provisions of the said Convention in that Territory.  Through the present Declaration, they recall in particular the respective obligations under the Convention of all High Contracting Parties (para 4-7), of the parties to the conflict para 8-11) and of the State of Israel as the Occupying Power (para 12-15). [Emphasis added]. 

Similarly, the ICRC stated in its own statement to the High Contracting Parties on 5 December 2001 that:

In accordance with a number of resolutions adopted by the UN General Assembly and Security Council and by the International Conference of the Red Cross and Red Crescent, which reflect the view of the international community, the ICRC has always affirmed the de jure applicability of the Fourth Geneva Convention to the territories occupied since 1967 by the State of Israel, including East Jerusalem.  This Convention, ratified by Israel in 1951, remains fully applicable and relevant in the current context of violence.  As an Occupying Power, Israel is also bound by other customary rules relating to occupation, expressed in the Regulations annexed to the Hague Convention respecting the Laws and Customs of War on Land of 18 October 1907.
 [Emphasis added].
Article 3(b) of Protocol I extends protections of international humanitarian law until the actual termination of the occupation. Furthermore, according to Article 6 of the Fourth Geneva Convention, one of the requirements for ending an occupation is the end of military operations in the area under military control, and this requirement is certainly not fulfilled in Area A. 
Finally, the UN Security Council, which issued resolutions 242 and 383 calling on Israel to withdraw from the territories occupied in 1967, never announced that Israel had complied with these resolutions.
 This fact is quite significant, and it supports the claim that Israeli military control in the OPT including Area A still constitutes “occupation” from a legal standpoint. 
Moreover, even if there was no such occupation in the A areas, Israel would still be bound by its obligations under the relevant international humanitarian law quite apart from any obligations as an occupying power and the protected persons would still enjoy full protection.
The right of protected persons to be treated humanely – under all circumstances and at all times – is a basic principle of international humanitarian law. Article 46 of the Hague Regulations stipulates that the occupying power must respect and preserve human life;  Article 27 of the Fourth Geneva Convention spells out the duty to respect the lives of protected persons and the inviolability of their fundamental rights. In Article 32 the requirement of humane treatment is enforced by the prohibition of certain acts considered to be absolutely incompatible with the notion of humane treatment:

The High Contracting Parties specifically agree that each of them is prohibited from taking any measure of such a character as to cause the physical suffering or extermination of protected persons in their hands. This prohibition applies not only to murder, torture, corporal punishments, mutilation and medical or scientific experiments not necessitated by the medical treatment of a protected person, but also to any other measures of brutality whether applied by civilian or military agents. [Emphasis added].

Article 68 (2) of the Fourth Geneva Convention specifies the restrictions under which the occupying power may apply the death penalty against protected persons: Only a court is authorized to imposed the death penalty, and only for specific offences
.

Beyond stipulating the protections to which residents of an occupied area are entitled, the Fourth Geneva Convention provides a strong enforcement mechanism: It establishes universal jurisdiction for grave breaches of the Convention, meaning that all state parties have an obligation to investigate and try those responsible for grave breaches
 of the Convention. 
Considering that grave breaches of the Fourth Geneva Convention, such as “wilful killing” are not only subject to universal jurisdiction but amount to war crimes,  it is important to point out that in its report of March 2001 the UN human rights inquiry commission
 concluded that 
the practice of targeted political assassination, (…) violates a number of provisions of the Fourth Geneva Convention. It also represents a grave breach of the Convention, which in Article 147 refers to ‘wilful killings’ in this connection. 
3.2 Are civilians who engage in hostilities protected?

The main issue that arises regarding the status of civilians suspected of hostile activity  is to what extent they may forfeit the protections afforded to  them under international humanitarian law. For this reason, the question shall be examined whether those assassinated - assuming they had engaged in violent activities against Israel
  - could have been considered legitimate targets for attack. 
International humanitarian law does acknowledge that where protected persons directly engage in hostilities they lose some of their protections. 
Article 5 of the Fourth Geneva Convention establishes that a protected person who engages in hostile activities can be arrested and brought to trial and that such a person loses certain communication rights. However, Article 5 clearly states that “such persons shall nevertheless be treated with humanity”
 and can, therefore, not be invoked in order to justify assassinations of civilians who engage in hostilities. 

This provision is complemented by Article 51(3) of Protocol I, which applies to situations of armed conflict and which states:
                  Civilians shall enjoy the protection afforded by this section, unless and for 

                  such time as they take a direct part in hostilities.
Article 51(3)
 establishes that civilians who engage in hostilities lose their protected status but places an important restriction – only “for such time as they take a direct part in hostilities”. In addition, they are entitled to other protections under international law (e.g. they cannot be attacked if they lay down their arms, are wounded, sick, etc). In consequence, Article 51(3) cannot be read either as a license to kill civilians who have engaged in hostile activities outside their fighting activity; and it does certainly not permit premeditated murder.
This view is also confirmed by the ICRC
 in its interpretation of Article 51(3) of Protocol I:
Thus “direct” participation means acts of war, which by their nature or purpose are likely to cause actual harm… It is only during such participation that a civilian loses his immunity and becomes a legitimate target. Once he ceases to participate, the civilian regains his right to the protection under this section and he may no longer be attacked. [Emphasis added].

Otherwise stated, a civilian who directly takes part in fighting is a legitimate target for attack only when he is taking part in said attack. However, when a suspect is sitting on the porch of his house or driving in his car, he may be arrested and brought to trial
 but he is not a legitimate target for an armed attack.
In addition, Article 51 limits the scope of protections afforded under Section 1 of Part 4 of Protocol I  to a civilian who engages in hostilities. However, the limitations are confined to the circumstances set out in Article 51 (3) and do not affect protections provided in other Parts and Sections of Protocol I or under other international humanitarian law.
 For example, Article 75(2), which provides fundamental guarantees for any person located in occupied territory including civilians engaging in hostilities, establishes that “violence to the life, health or mental well-being of persons, in particular murder“ are acts which “are and shall remain prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents.” [Emphasis added].
The prohibition on premeditated killing is absolute, and as stated in the article, such acts “are and shall remain prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents.” The only agent authorized to impose a punishment is a court, which is also bound by many rules.

Even where a person who take part in hostilities is not entitled to POW status and does not benefit from more favorable treatment pursuant to the Fourth Geneva Convention, s/he “shall have the right at all times to the protection of Article 75 of this Protocol. In occupied territory, any such person, unless he is held as a spy, shall also be entitled, notwithstanding Article 5 of the Fourth Convention, to his rights of communication under that Convention.”

Moreover, Protocol I does not negate the protection afforded to civilians by the general laws of war set forth in the Hague Convention
, and does not negate the protection afforded to them by the Fourth Geneva Convention
. Article 51(1) of Protocol I explicitly states that the protection afforded to civilians by this article is in addition to the protections already granted to them by international law. Article 5 of the Fourth Geneva Convention states that the duty to treat protected persons with humanity applies to all civilians in the occupied area including those who have engaged in hostilities. The UN Special Rapporteur on the Occupied Arab Territories, Prof. John Dugard, stated similarly in a report he submitted to the UN Commission on Human Rights
:

Israel’s freely acknowledged practice of selected assassination or targeted killings of Palestinian activists cannot be reconciled with provisions of the Fourth Geneva Convention, such as articles 27 and 32, which seek to protect the lives of protected persons not taking a direct part in hostilities. They also violate human rights norms that affirm the right to life and the prohibition on execution of civilians without trial and a fair judicial process. There is no basis for killing protected persons on the basis of suspicion that they have engaged or will engage in terroristic activities.

Finally, under Article 1, the High Contracting Parties “undertake to respect and to ensure respect for the present Convention in all circumstances”.

As the ICRC explains in the Commentary on the Fourth Geneva Convention
:

It is not an engagement concluded on the basis of reciprocity, binding each party to the contract only in so far as the other party observes its obligations. It is rather a series of unilateral engagements solemnly contracted before the world as represented by the other Contracting Parties. 

Furthermore, it goes on to state:

…the words “in all circumstances” mean that as soon as one of the conditions of application for which Article 2 provides, is present, no Contracting Party can offer any valid pretext, legal or otherwise, for not respecting the Convention in its entirety. The words in question also mean that the application of the Convention does not depend on the character of the conflict. Whether a war is “just” or “unjust”, whether it is a war of aggression or of resistance to aggression, whether the intention is merely to occupy territory or to annex it, in no way affects the treatment protected persons should receive….it is clear that Article 1 is no mere empty form of words, but has been deliberately invested with imperative force. It must be taken in its literal meaning.

This has significant ramifications. As regards Israel’s obligations - no matter what pretext Israel gives for waging its military operations against civilian Palestinians or for maintaining its presence in the OPT – whether it claims it is for “security” reasons, as “self-defense” in response to threats of violent actions or “terrorist threats”, or whether it blames the PLO and/or PNA for failures in the peace process, for alleged breaches of any agreements, and for ‘failing to control violence’– its own obligations as regards Palestinian protected persons remains unaffected.  The only limitations that can arise on protected persons rights must be in the context of their direct engagement in hostilities, and these limitations are clearly prescribed.

3.3 Conclusion

Israel’s assassination policy violates internationally recognized basic standards and principles of international humanitarian law. Civilian ‘protected persons’
 who engage in hostilities are a legal target for attack only “for such time as they take direct part in hostilities”. In such a situation, they should be posing an immediate threat to life and there should be no alternative steps that could be taken other than to kill. Otherwise a protected person is not a legitimate target for attack. 

Whether a Palestinian is a ‘combatant’ will depend upon whether s/he was acting as a member of an ‘armed group’, under responsible command, subject to an internal disciplinary system, distinguishing him or herself from the civilian population (by wearing a distinctive sign or by carrying his or her arms openly during a military engagement), and applying the laws of war.
 In this situation, the rights and the applicable derogations are set out as well under the Hague Regulations, the Third Geneva Convention (Relative to the Treatment of Prisoners of War) and other international humanitarian law.  Combatants may be killed, but they are still protected against some means and methods of warfare whilst fighting; and they are protected when they are out of the battle - are ‘hors de combat’, e.g. where they have fallen into the power of the enemy or are wounded or sick. 
  A primary principle is that “everyone in the hand of the enemy is protected.”

It should be pointed out that as Israel does not recognize members of Palestinian organizations who directly take part in hostilities as combatants, it must regard them as civilians who enjoy all the protections afforded by the Geneva Conventions. They should be protected the same as any other civilian man or woman. If they commit crimes, they must be tried.  If they engage in hostilities they can be attacked only for such period as they actually are engaged in those hostilities. If the State of Israel prefers to view them as ‘combatants’ then it must treat them as prisoners of war rather than try them within its domestic criminal legal system. 

In addition, Israel has violated its obligations to minimize harm caused to civilians or to minimize ‘collateral damage’ as reflected by those bystanders, including children, killed during such so-called “targeted” assassinations.

4.  The Self-Defense of States under International Law

The State of Israel terms the assassinations that it carries out “targeted prevention.” According to the claim often made by official Israeli sources, assassination is a defensive measure, or in their words, “active self-defense.” The idea is that these activities are intended to prevent future violent activities that will be carried out by those targeted for assassination if they are not killed. We have already demonstrated that in international law (exactly as in Israeli law, as will be shown in the following subsection), self-defence is a legitimate means only when the person concerned or his surroundings are exposed to immediate and pressing life threats. 

The United Nations Charter sets forth the right to self-defense of states in Article 51:

Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain the peace and security. Measures taken by Members in the exercise of this right of self-defense shall be immediately reported to the Security Council.

Article 51 is often considered a narrow version of the international law of self-defense formulated after the very broadly conceived law of self-defense found in international law prior to World War II. The latter allowed “anticipated” or “preemptive” self-defense, that is an action intended to preempt an expected attack on a given state. The accepted interpretation of Article 51 is that it does not permit “preemptive” or “preventive” attacks, rather only a response to an armed attack, thus the wording “if an armed attack occurs.”

In this case there is no need to examine the legality of pre-emptive self-defense since Article 51 does not apply to an armed struggle between a state and the residents of the territories it occupies or exercises effective control over. International law considers occupied territories as being controlled by the occupying power and therefore imposes on the occupying power the duty to maintain through civic policing the security and order in that territory.
Consequently the doctrine of self-defense of states cannot be applied in this situation, as the state cannot claim a right of self-defense against the peoples and within the areas under its control.

An additional condition that must be fulfilled in order for an action to qualify as self-defense is that no practical alternative exists save the chosen action.
 

A clear interpretation of the term “self-defense” in the context of international law can be found in the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
, of which Principle 9 stipulates that:

Law enforcement officials shall not use firearms against persons except in self-defense or defense of others against the imminent threat of death or serious injury, to prevent the perpetration of a particularly serious crime involving grave threat to life, to arrest a person preventing such a danger and resisting their authority, or to prevent his or her escape, and only when less extreme means are insufficient to achieve these objectives. In any event, intentional lethal use of firearms may be made only when strictly unavoidable in order to protect life. [Emphasis added].

5. Israeli Law

Section 300 of the Penal Code, 5737 – 1977, states as follows:

Murder

A person who does one of the following is guilty of murder and is liable to imprisonment for life and only to that penalty:

(2) With premeditation causes the death of any person.

Other provisions of the Penal Code provide that a person who procures another individual to commit an offense is liable to the same punishment, and the punishment of a person aiding the perpetrator is liable to one-half the punishment of the perpetrator. Where the punishment is life imprisonment, a person who aids in the commission of the offense is liable to twenty years imprisonment.

The chapter on defenses to penal offenses (or, in legalese: “limitations on criminal responsibility”) mentions three defenses relevant to assassinations: self-defense, necessity, and justification. The report will now examine each of these defenses to determine if they apply in the circumstances in which Israel executes the assassinations. 

5.1 Self-Defense 

Section 34(10) of the Penal Code states as follows:

A person shall not bear criminal liability for committing any act immediately necessary to repel an illegal assault that comprises a substantial danger of harm to the life, liberty, body, or property, of either himself or his fellow person; however, a person does not act in self-defense where by his improper conduct he brought about the assault while anticipating the possibility of development of the state of things. [Emphasis added].
To be eligible for this defense, a person who has ostensibly committed an offense must prove immediacy and urgent need, and that the act was intended to “repel an assault.” The Israeli Penal Code is not the only law that requires immediacy, which is found in almost all legal systems.
 Disputes over whether immediacy relates to the danger (i.e., that the danger is immediate) or to the act (i.e., that the act performed to prevent the danger demands immediacy) are irrelevant. For the further away the danger is in time, the weaker the immediacy of the act intended to prevent it, and thus the assailant cannot benefit from the claim of self-defense. In his treatise on self-defense, Dr. Boaz Sangero clarifies the point: 

For example, when the potential assailant slowly approaches the victim with a weapon with limited range (such as a knife), but is still some distance from him (a hundred meters, for example), threatening him with a shooting weapon is justified even if shooting at him would not be justified until the assailant is closer.

The Supreme Court has also ruled clearly on this matter. A person is not entitled to the claim of self-defense if the danger presented by his victim is not pressing.
 The comments of Justice Haim Cohen on this point are especially relevant in light of the attempt to present the assassination policy as self-defense:

A distinction must be made between defense of a combat nature and defense by way of protection: the combatant retaliates with ferocious war, and the fact that he defends against the assaults of his opponent is not the pretext for his war; whereas the person who protects his life is revolted by war and retreats from it and makes every effort to refrain from it, and any violent act that he does to protect himself results from compulsion and the lack of an alternative. The defense in the statute is given to the defender having no alternative, and not to the combatant on the pretext of defense.
 [Emphasis added].

A second requirement (possibly the most important according to the Supreme Court) is the requirement of urgent need. The act taken must be the only act possible to prevent the danger. If it is possible to detain the suspect, or to injure him and thereby prevent the danger, then killing him clearly does not meet the requirement of urgent need. The many cases in which the Israeli military abducted wanted persons in recent months show that the Israeli military is able, when it so decides, to capture wanted persons. Therefore, assassinating them is clearly not the only possible act available.
 

The requirement that the act must be intended to “repel the assailant” is even simpler. A soldier is not allowed to shoot wanted persons or suspects if they did not assault him or others nearby. Like Article 51 of the UN Charter, discussed in the previous section, Israeli law does not allow self-defense to protect against a future danger.

Acts of assassination are assaults initiated against people. If the assault comprises a danger of any kind, it is a future danger with some likelihood or another that it will occur. Therefore, under no criterion or legal system is the claim of self-defense available. Self-defense will apply in a case of gunfire at an assailant when the assailant is already on the way to commit the assault. It also applies in cases of gunfire against a person who initiated the shooting. It is clearly not available in the case of assassinating a person suspected of having been involved in a past attack or of planning a future attack.

5.2 Defense of Necessity

Section 34(11) of the Penal Code states as follows:

A person shall not bear criminal liability for committing any act immediately necessary for the purpose of saving the life, liberty, body or property, of either himself or his fellow person, from substantial danger of serious harm, imminent from the particular state of things at the time of the act, and absent alternative means for avoiding the harm. [Emphasis added].
This section uses various terminology in stating the requirement of immediacy: “immediately,” “substantial danger,” “at the time of the act.” As with self-defense, the requirement of immediacy is not found in the situations in which the Israeli military commits the assassinations. 

The necessity defense was raised in a petition to the High Court of Justice that the Public Committee Against Torture in Israel filed against the interrogation methods used by the General Security Service. The Committee contended the methods were torture. The GSS argued that the methods constituted “moderate physical pressure,” which was allowed pursuant to the recommendations of the Landau Commission of Inquiry. The High Court considered and rejected the State Attorney’s Office argument that the GSS interrogators were entitled to the necessity defense. In his decision declaring a number of the physical interrogation methods illegal, Supreme Court President Aharon Barak wrote:

The reason underlying our position is anchored in the nature of the “necessity” defense. This defense deals with deciding those cases involving an individual reacting to a given set of facts; it is an ad hoc endeavor, in reaction to an event. It is the result of an improvisation given the unpredictable character of the events.

The necessity defense is not available to perpetrators of assassinations. Not only is the element of immediacy missing, the statute also requires that the act taken must be the only possible act and the last means available to prevent the danger (“and absent alternative means for avoiding the harm”). Because Israeli soldiers have the authority to arrest the suspect, the act of assassination is not the only possibility available to them. Furthermore, assassination is a pre-planned military act approved by the political and military echelon. It certainly cannot be described as an “improvisational” or “individualistic” act of the person given the “unpredictable character of the events.”

The heads of the GSS cannot guarantee to their agents that, if they torture detainees, they will be protected by the necessity defense. Similarly, Israeli military commanders and state officials are not allowed to adopt a policy based on this defense, which only applies retroactively and in circumstances that cannot be anticipated.

5.3 Defense of Justification

Section 34(13) of the Penal Code states as follows:

A person is not criminally responsible for an act that he did in one of the following:

(1)  he was obliged or authorized by law to commit it;

(2) he committed it in obedience to the order of a competent authority which he is bound by law to obey, unless the order is manifestly unlawful;

It is clear that this defense applies to the person committing the act and not to those who gave the order. The latter category certainly includes the political echelon, and apparently the high military command as well.

The justification defense applies in either of two cases: when the law authorizes the act or when the order given is not manifestly illegal. No statute authorizes the premeditated killing of a person. This is especially true in a state, such as Israel, that does not have the death penalty.

No command is more manifestly illegal than the order to kill an individual. 

The Supreme Court ruled on the question if soldiers in the occupied territories who shot Palestinians in non-life-threatening situations were entitled to the justification defense. In all the cases that dealt with this point, the hearing was based on the assumption that the mission was to apprehend the suspect and that the shooting was done to attain that objective.
 Also, in cases in which the declared objective was to apprehend an individual, the Supreme Court set strict conditions for the defense to apply: the arrest must be lawful, the person subject to the arrest must be suspected of having committed a dangerous crime, and shooting was the only way to effect the arrest.
In the well-known case regarding the massacre at Kufr Qassem in 1956 where soldiers were ordered to shoot anyone who violated the curfew placed on the village, the court convicted several of the soldiers who shot and killed 43 men, women, and children. In the court’s decision, which became a cornerstone of Israeli law, the late judge Benjamin Halevi stated that the mark of recognition of a manifestly illegal order is “illegality that pierces the eye and appalls the heart, if the eye is not blind and the heart is not impenetrable.”
 Judge Halevi cited with approval an example of a manifestly illegal order presented in the treatise of Professor Dicey:

A commander orders his troops to arrest and kill a political leader suspected of inciting treason, although he had not been tried or proven guilty of having committed any crime. The commander and the soldiers, if they obey the order, are guilty of murder and “subject to hanging” after being lawfully convicted. In such an extreme case, the soldiers must, even at the risk of not obeying their commanders, obey the law of the state.

5.4 Conclusion

In this chapter, we discussed the assassination policy assuming (although the assumption is not obvious) that the state authorities indeed have, as they contend, substantial proof against the persons designated for assassination. Even if this is the case, assassinating suspects rather than apprehending and prosecuting them is murder, and the perpetrators are not entitled to any statutory defense, either under Israeli penal law or international law. Such assassinations are a brutal and intolerable violation of the most fundamental human rights and a gross deviation from the powers given to the executive branch.

The assassination policy violates both Israeli law and international law. Israeli soldiers, their commanding officers, and officials in the political echelon involved in approving, planning, and executing these missions are guilty of murder and are in breach of numerous conventions that Israel has undertaken to honor. In failing to meet these obligations by implementing its assassination policy, Israel joins an infamous group of states that grossly violates basic moral and humane norms that the international community considers binding.

Contrary to the Israeli public’s belief, violation of international law generates consequences, which can be quite far-reaching. The next chapter will examine the  implications of these violations. 

CHAPTER THREE: THE LEGAL IMPLICATIONS OF VIOLATING INTERNATIONAL LAW

1. Enforcement of International Law, Conflict Resolution and Jurisdictional Authority over Israel and Israelis

International law is still evolving. Since 1989, with the end of the Cold War, international law has enjoyed a period of flowering. International courts and tribunals, whether invested with general or specialized legal authority, exist around the world. International law, for the most part, still operates according to the principle of consensus, and in most cases, its jurisdictional authority derives from the willingness of states to accept it.

At the same time, a number of recent developments expand international jurisdiction in a manner that sometimes deviates from consensus. For example, the field of international criminal law is increasingly accumulating authority and legitimacy even when the consensus of the state of the accused is lacking. War crimes courts established in recent years, such as the International Criminal Tribunal for former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR), were created by decision of the UN Security Council. The Security Council is currently considering proposals for an international criminal court for crimes against humanity in other parts of the world, such as Cambodia. The recent decision to establish an international criminal court with wide-ranging jurisdiction is a further significant step. 

An additional process, which is taking place, is the expansion of the jurisdiction of domestic courts for international crimes under the principle of universal jurisdiction.

Another method of enforcing international law is through political sanctions levied against states that violate or refuse to adopt conventions considered to be of central ethical value. For example, the European Union has decided not to admit states that have not signed the European Convention for the Protection of Human Rights and do not submit themselves to the jurisdiction of the European Court of Human Rights.

In addition, the main artery of international law is international arbitration or prosecution by international courts and tribunals, but this requires the consent of the parties concerned.

Israel is a state party to many conventions, but in most cases is careful not to submit itself to the jurisdictional authority of international courts. Israel has not become party to protocols that grant such legal jurisdiction, and has expressed reservations to conventions that included articles granting authority to a court or commission. The possibility of prosecuting the State of Israel is thus more limited at present, although not impossible: Israeli citizens may already be subject to prosecution in other states under the principle of universal jurisdiction under customary international law whereby states have the jurisdiction to prosecute perpetrators of war crimes and crimes against humanity outside their countries. Furthermore, Israel has signed international conventions, which provide for universal jurisdiction and an obligation to prosecute, such as the Fourth Geneva Convention and the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. For example, the legal basis for the investigation currently taking place in Denmark against Israeli Ambassador and former GSS head Carmi Gilon on suspicion of having committed or ordered acts of torture is precisely the UN Convention against Torture.

The recent developments in international law that place the individual rather than the state at the center, and enable him or her to bring legal charges against states; the processes which enable international trials and lawsuits against a state in domestic courts even without the consent of the specific state; the reduction of the immunity granted to a state and its leaders in all that relates to war crimes - all these are significant changes which will continue to reduce the ability of Israel to act with impunity. At the end Israel will be forced to incur legal damages for violations of international law.
2. Individual Responsibility: International Criminal Law

In the legal analysis we reached the conclusion that assassinations are murder. Since they are carried out in occupied territory and/or during time of war, they constitute war crimes according to international humanitarian law. In fact, the statute of the ICTY includes the crime of “wilful killing” at the top of the list of crimes defined as “grave breaches of the Geneva Convention” over which the court has legal jurisdiction.
 On the basis of this article, many Serbs and Bosnians have been sentenced to very long periods of imprisonment. An additional crime stipulated in the court’s statute is “wilfully depriving a prisoner of war or a civilian of the rights of a fair and regular trial.”

The murder of civilians by an occupying power is not merely a grave breach of the Fourth Geneva Convention and as such a violation of the laws of war amounting to a war crime, but is also considered, when carried out in the context of an armed conflict, to be a crime against humanity, and can be tried as such.

On 17 July 1998, the Rome Statute of the International Criminal Court (ICC) was adopted and opened for signature by all states. To date over 60 states
 have ratified the Rome Statute, which will enter into force on 1 July 2002. The ICC, which will have the authority of general prosecution not limited to a particular region or conflict, will then begin operating. The court’s statute grants it the authority to rule on both war crimes and crimes against humanity, both of which include murder, and the former including denial of due process.
 It should be noted that the court determines that its authority regarding war crimes shall be applied particularly in cases in which the crime was carried out as part of a policy or plan to carry out wide-scale crimes.

International criminal law stipulates personal responsibility for perpetrators of the crimes, for one who instructs their execution, enables the perpetrator to carry them out, or any abettor.
 Immunity for anyone who served in a formal role and of heads of state is not valid for crimes under the jurisdiction of the court,
 and the claim of “carrying out orders” does not relieve an individual of criminal responsibility, except in unusual cases.

The ICC  will be able to try persons suspected of said crimes committed subsequent to its establishment on 1 July 2002, on the territory of those states that are party to the statute, or suspects who are citizens of signatory states, or, in extraordinary cases, those suspected of crimes whose case is referred to the Prosecutor by the UN Security Council.
 The State of Israel has signed but to date not ratified the Rome Statute. However, it would be quite unfortunate if Israel did not become a member of this central international criminal legal organ the establishment of which is the culmination of a process that began with the Nuremberg trials and the prosecution of Nazi war criminals.
In summary, the possibility that Israel may be brought to trial for its assassination policy is quite real. Israeli political leaders and military men who are giving orders to commit assassinations and those who are perpetrating them are exposing themselves to criminal prosecution. Under the principle of universal jurisdiction, states may prosecute non-nationals in their own courts for war crimes and crimes against humanity perpetrated anywhere in the world, and accordingly can already try Israelis for such crimes. Moreover, if Israel ratifies the ICC statute, Israelis who participate in violations of international humanitarian law after the establishment of the court will further expose themselves to criminal prosecution; according to the court’s statute all state parties will be required to comply with requests for extradition of suspected criminals.  
Although this may appear fantastic, there is nothing more real. In Belgium, a number of people accused of acts of genocide in Rwanda have been tried and sentenced to long prison terms. In the United Kingdom, the House of Lords recently decided in favor of the extradition of Chilean General Pinochet who was accused of responsibility for numerous and grave violations of the UN Convention Against Torture. The scenario in which a pilot of the Israeli military who participated in a specific assassination, whose name was “leaked”, finds himself persecuted by arrest warrants in various states around the world - warrants issued for example at the request of members of the victim’s family or human rights organizations - is a very real and not so distant possibility. Already today, leading public figures in Israel are caught in a tangle of legal discussions in Western Europe for their alleged role in international crimes, and the day is not far when their missions will be targeted for trial.
3. Collective Responsibility: The Potential for Future Reparations Claims

In addition to the criminal responsibility, which is the individual responsibility of planners and executors, the assassination policy also exposes the State of Israel to many millions of dollars of reparations claims. 
The usual result of the violation of international law is the obligation to compensate the state that incurred damages according to international law.
 States are authorized to prosecute on behalf of their citizens, and international law views harm inflicted against citizens as being carried out against their nation of citizenship. In the case of residents of an occupied territory, the state violated is that whose territories were occupied, and in the case of the territories occupied by Israel, Jordan and Egypt. Since these two states have made it clear that they relinquish the territory for the sake of the future Palestinian state, and since Israel does not recognise the legality in any event of these two states’ control over the territories before they were occupied, the question of the right to sue the State of Israel by a future Palestinian state will clearly arise.
 To date, there is no international legal body authorized to rule on reparations claims against Israel without its explicit agreement, but this fact does not negate the theoretical obligation of Israel that arises with the violation of the regulations of conventions to which it is a signatory.
In addition, victims of the violations and their families can themselves sue the State of Israel under Israeli law, and in the future could be able to do so under international law.

Article 3 of the Hague Convention, whose regulations Israel is obligated to uphold, and Article 91 of the First Additional Protocol to the Geneva Conventions, stipulate the principle according to which violation of the rules of international humanitarian law renders the victims eligible for reparations. The violating state is obligated to pay for illegal physical, property and of course psychological damages.
 

These articles are the implementation by humanitarian law of the well-instituted legal norm of many states and in many decisions of international tribunals by which the main result of international legal violation is monetary compensation. The rules of state responsibility formulated by the International Law Commission, which codifies international law, stipulate that states also bear responsibility for damages incurred due to crimes committed by their official agents.

It should be noted that the reparations granted by international law for murder carried out by nations are quite high. In a case tried originally in the United States and later under international arbitration between Chile and the United States, Chile was forced to pay reparations to the United States totaling 2.5 million US dollars, after it was found responsible for an assassination carried out on US territory during which a US citizen was killed and her husband was injured.
 Reparations for summary executions have also been determined by the Inter-American Commission on Human Rights
 as well as the United Nations Human Rights Committee.

CHAPTER FOUR: CONCLUSIONS AND RECOMMENDATIONS

A wide range of actions stand at the disposal of a state that wishes to protect its citizens. A nation may even kill in order to prevent the killing of innocent persons. But it may kill only as a response to an immediate threat to life, and not for the purposes of punishment or deterrence or so-called ‘preventive’ measures not in response to immediate threats, and only when it has no other method save mortally attacking the enemy. International law and Israeli law have both concluded that defense and justice are the privilege only of one who inflicts harm to a person immediately endangering human life, and not to one who harms a person suspected in his opinion of planning a future attack. Israel’s assassination policy is exactly that – a policy. The Israeli military is capable of reaching those intended for assassination, arresting them, interrogating them, and in appropriate cases, prosecuting them. But the State of Israel has chosen a policy of assassination that permits soldiers to kill when there is no immediate life danger. In so doing, this policy is in violation of the law.

The illegality of the assassination policy stands out prominently given Israel’s legal obligations as an occupying power toward the occupied Palestinian civilians. The protection granted by international law to civilians is greater in the case of civilians under occupation, even if they are acting against the occupying power.

The policy of assassination is a violation of the most basic ethical norms, and its implementation in the occupied territories, as demonstrated in Chapter 1 of this report, has in many cases led to the assassination of passersby and mistaken identification leading to murder of someone other than the person targeted. The amount of evidence gathered by the security authorities against the persons targeted for assassination is unknown, and in the absence of due process, cannot be examined.

The policy of assassination is illegal and immoral, and must be halted immediately.

Of late, a bill entitled Protection for Citizens of a Foreign Nation
, sponsored by MKs Mosi Raz and Naomi Hazan of the Meretz Party, requiring the arrest of anyone who inflicts physical harm against a person without due process, has been circulating in the Knesset. So far three petitions have been submitted to the Israeli Supreme Court acting as the High Court of Justice, the first by Dr. Siham Thabet, the widow of Dr. Thabet Thabet, the second by MK Muhammad Baraqeh of the Hadash party, and the third by LAW and PCATI, all of which requested the court to declare the policy of state assassinations as illegal.

The Public Committee Against Torture in Israel and LAW-The Palestinian Society for the Protection of Human Rights and the Environment urge the Israeli government:

 To immediately announce an end to the policy of assassinations;

 To enact a statute prohibiting executions without trial, and to severely punish 

      offenders;

 To investigate and bring to trial those responsible for perpetrating such 

      assassinations;

 To provide compensation for the families of the victims of the assassinations.

� Israeli criminal law is also applied to Israeli settlers living in the OPT. 


� Military Jurisdiction Law, 5715-1955, sections 13a-15.


� In most cases, the legal obligation is incurred by signing or ratifying (passing into domestic law) an international convention.     


�  Hague Convention IV Respecting the Laws and Customs of War on Land, 18 October 1907.


� See the comments of then-Justice Barak in HCJ 393/82, Jami’at Askan al-M’almun v. Commander of IDF Forces, S. Ct. Rep. 785 (5) 37, par. 11. On the status of the Geneva Conventions as customary international law see Cherif Bassiouni, Crimes against Humanity, Kluwer Law International, 1999, p. 204.


� Thomas Buergental, International Human Rights, West Publishing Co., St. Paul, MN 1995, p. 1.


� Ibid. See the European System for the Protection of Human Rights; the Inter-American Human Rights System; the African System of Human and People’s Rights.


� The UN Human Rights Committee has termed this right a “supreme right.” See UN Human Rights Committee General, Comment Number 6.


� There are three other rights that cannot be violated even in a state of emergency: the rights to freedom from slavery, retroactive punishment and torture.


� E/CN.4/1983/16 paras. 74-75.


� General Comment 3(16).


� Human Rights Committee, Suarez de Guerrero v. Colombia, Communication No. R. 11/45 


(5 February 1979), UN Doc. Supp. No 40 (A/37/40) at 137 (1982).


� Article 4(1) of the ICCPR establishes that Article 6 (the right to life) cannot be derogated from even in “times of public emergency which threatens the life of the nation and the existence of which is officially proclaimed”.


� See ICCPR, Article 6(2).


� See ICCPR, Article 6(3)


� See ICCPR, Article 6(4)


� See ICCPR, Article 6(5)


� Convention for the Protection of Human Rights and Fundamental Freedoms (1950).


� According to the rulings of the European Human Rights Court, the use of force must be not only “absolutely necessary” but also “proportional” to the danger for which it was used.


� In cases of gross negligence, including medical negligence, a violation of the right to life under the ECHR can be established, even if there was no intention to kill.


� See McCann and Others v. the United Kingdom judgment of 27 September 1995, Series A no. 324, p. 46, §§ 148-50 also: Ogur v. Turkey, 20 May 1999 Reports of Judgments and Decisions 1999-III, para. 78; Gül v. Turkey, Judgment of 14 December 2000, para. 76 and 77.
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