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The Public Committee Against Torture ("PCATI") was founded in 1990 as an Israeli non-profit organization dedicated to abolishing torture and all cruel, inhuman and degrading treatment and punishment in Israel through legal and educational means. In 1996, PCATI received the prestigious Human Rights Award of the French Republic for its work against torture in Israel.

Since 1991, PCATI has attempted to pressure the Israeli High Court of Justice to outlaw the use of torture and all other cruel and inhuman treatments through the submission of over 70 petitions per year against the Israeli Security Services, on behalf of Palestinian and other detainees.  As a result of PCATI efforts and the efforts of others, the High Court today is currently deliberating the most seminal torture case on its docket, one which is expected to determine the fate of torture in Israel.  

The following report comprises a translation of the four of the six  petitions, central arguments and other documents which have been combined into this seminal case.  The High Court in 1998-1999 has conducted three hearings before an expanded panel of nine justices on this case and it is expected that another one will be held on May 26, 1999 before it issues its final decision. The decision will have critical implications for the future of Israeli Security Services' ability to interrogate detainees using torture and cruel, inhuman and degrading treatment.

There is great interest inside Israel and among the international human rights community regarding the outcome of this petition.  The effect of this decision will resonate among all democratic countries regarding the continued prohibition of torture during interrogations of suspects J 7563/97 Abed Al-Rahman Ghanimat et. al v. Minister of Defense et. al.
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Introduction

Since the founding of the State of Israel, the General Security Service ("Shabak") has tortured tens of thousands Palestinian and other persons suspected of hostile activities against the state.  Until the mid 1980's, the Shabak operated in relative secrecy and received scant attention on its use of  torture.  After the Bus #300 and Nafsu affairs, which publicly exposed the Shabak's use of torture and its perjurious statements to the Court regarding the torture, the government set up a commission to investigate the Shabak's practices.  The commission was headed by a former Supreme Court Justice, Moshe Landau. 

In 1987, the Landau Commission issued its findings.  The first part of the report found that the Shabak had routinely lied to the Courts over the years by denying that it had employed torture.  The second part related to Shabak interrogation practices and contained a separate section detailing permitted interrogation methods.  The Commission classified this section as secret and prohibited its publication.  

In its report, the Landau Commission adopted the Shabak's position that without some sort of physical pressure, "effective interrogation is inconceivable".  It thus recommended that the Shabak be permitted to use psychological pressure and a "moderate measure of physical pressure" against Palestinian interrogatees.  These methods would include:

[N]on-violent psychological pressure through a vigorous and extensive interrogation with the use of stratagems, including acts of deception.  However, when these do not attain their purpose, the exertion of a moderate measure of physical pressure cannot be avoided.

This pressure however,  "[m]ust never reach the level of physical torture or the maltreatment of the suspect or grievous harm to his honor which deprives him of his human dignity."  In the secret annex to the report, the Landau Commission drew up guidelines detailing permissible methods of pressure that can be used during interrogations and boundaries not to be exceeded.   Numerous international and Israel human rights organizations, condemned the Landau Guidelines.  In 1997 and 1998, the UN Committee Against Torture  declared that  permitting the use of "moderate physical pressure as a lawful mode of interrogation  is completely unacceptable" and that these practices should cease immediately and be outlawed  in Israel. 

The Landau Commission defined the permitted interrogation methods as moderate forms of pressure and as such (under the Report's logic) not in  violation of international legal standards against torture and cruel and inhuman punishment. However, Israel's penal law  prohibits the use of any force during interrogation. The Landau Commission report overcame this problem by expanding the existing defense of "necessity" under Israeli law to a prospective immunity. This immunity removed criminal liability from any Shabak interrogator who used force when it was immediately necessary to save a life or property from serious injury. The Landau Commission's legal justification for sanctioning pressure during interrogations can be summed up accordingly: (a) the use of "moderate physical pressure" does not violate international law, (b) the necessity defense already exists in Israeli law, allowing the extraction of information by pressure and (c) a confession thus obtained through moderate physical pressure is admissible in Court.  1

The Landau Report's conclusions were never ratified into law but they formed the basis for most court rulings rejecting petitions concerning allegations of torture during Shabak interrogations.  Under the Rabin government, the Israeli legislature (Knesset) and a special ministerial committee expanded the Landau Guidelines and permitted the Shabak to use force categorized as "enhanced physical pressure."  This permit has been routinely extended until today by the special ministerial committee.   

Summary of High Court Petitions:

a. HCJ2 5100/94 Public Committee Against Torture in Israel (PCATI) v. Government of Israel et. al:   

As stated above, the institution of the Shabak and its interrogation measures, have never been authorized by law. In 1991, PCATI petitioned the Israeli Supreme Court sitting at the High Court of Justice (the "High Court") to void the Landau Report and to publicize the secret interrogation guidelines.  The Israeli High Court rejected the petition.    In 1994, PCATI petitioned the High Court again and requested the Court to issue  an order nisi (show cause order) to the government to explain why it continues to allow the Shabak to operate and torture without explicit legislative authorization.  PCATI also requested the government to explain why it refuses to publish the secret annex of the Landau Report, and why it should not refrain from using  moderate physical pressure and non-violent psychological means as recommended by the Landau Report.  The High Court issued the order nisi but never set a hearing date and left the case pending.

b. HCJ 4054/95 ACRI v. Prime Minister of Israel et.al :

In April 22, 1995, Abdel Samad Harizat, a Palestinian under Shabak interrogation, died after being violently shaken by his interrogators.  In June 1995, the Association for Civil Rights in Israel petitioned the High Court requesting the Court to issue an order nisi to the government to explain why it does not prohibit Shabak interrogators from using the violent and fatal shaking method in interrogations.  ACRI also requested the Court to issue an interim injunction enjoining the Shabak from violently shaking Palestinian interrogatees until the petition was resolved.  The High Court issued the order nisi but did not temporarily enjoin the Shabak from violently shaking interrogatees.  The Court did not set a hearing date to hear the government's arguments and left this case pending as well.

c. HCJ 7563/97 Abed Al-Rahman Ghanimat et. al v. Minister of Defense et. al;  HCJ 7628/97 Fuad Qur'an et. al v. Minister of Defense et. al:   

On December 24, 1997, PCATI submitted a petition to the High Court for an order nisi to stop the torture of Abed Al-Rahman Ghanimat who was under interrogation in Shiqma prison in Ashqalon.  On December 25, 1997, PCATI submitted another petition to the High Court for an order nisi challenging the incommunicado detention of Fuad Qur'an, and alleging that he was being tortured.  In both petitions, PCATI also requested interim injunctions to stop the torture and the incommunicado detention.  

These petitions dealt with another Shabak interrogation method coined by Palestinian interrogatees as "Shabeh" which occurs during what the government euphemistically called the "waiting period", between interrogation sessions.  This method is a combination of several measures at one time where the interrogatee is shackled in painful positions to an especially low slanting chair chained to the floor.  His hands and feet are stretched behind him in tight metal handcuffs, his head hooded with a thick opaque putrid-smelling sack, raucous music blares in his ears non-stop, and he is intentionally prohibited from sleeping.  The interrogatee is often continuously held in "Shabeh" for days or weeks with five minute breaks 2-3 times a day to go the bathroom and receive his meals on the bathroom floor.  When HCJ 7563/97 was submitted, Ghanimat had been sitting in the Shabeh position continuously for 40 days, taking breaks only on weekends.  On January 5, 1998, the High Court unified HCJ 7563/97 and HCJ 7628/97 and issued the order nisi.  

On January 8th, the High Court heard oral argument in front of an expanded panel of nine judges regarding these cases and voted in a 5-4 decision not to issue the interim injunctions to stop the torture. 

 The Court also voted to join HCJ 5100/94 and 4054/95 to these cases and later joined two more cases pending before it, HCJ 6536/95, Hatem Abu Zaidah et. al v. General Security Services, and HCJ 5188/96, Wa'el Al-Ka'aqeh et. al v. General Security Services, HCJ 6536/97.  

On May 20th, 1998 and January 13, 1999, two more hearings were convened in front of a nine-judge panel.  The government presented its oral argument justifying the activities of the Shabak and its routine use of the above-mentioned torture methods.  The petitioners were not provided with an opportunity to argue their case. A hearing for May 26, 1999 has been set for the petitioners' oral argument but a decision is unlikely.  Five years have passed since the issuance of the first order nisi, and the Court has yet to abolish torture in Israel.  In the meantime, the torture of thousands of  Palestinian and non-Jewish prisoners  (and of late a few Jewish detainees) continues unabated.  

This report contains translations of the original petitions, principal arguments and a selection of other documents submitted by the various petitioners in their attempt to convince the Israeli High Court to ban torture in Israel.   This report also contains an affidavit submitted to the High Court by the head of the Shabak admitting the use of torture and justifying its employment.  The translation attempts to remain true to the original legal terminology though in some cases this was not wholly feasible. Having been prevented by Israeli law from commenting directly or publicly on a pending case, PCATI hopes nevertheless that the translations of these documents  will make clear the nature and the irony of the Sisyphus-like struggle in the highest court in Israel to fulfil the Landau Report's guidelines verbatim:  "The interrogation facilities should be expanded to create reasonable lighting conditions, proper ventilation in the cells and if possible allow for the penetration of daylight.    Electric lighting in a detention cell at night should not exceed more than what is necessary in order to allow external observation of activities inside the cell, and there should be proper sanitation and facilities. "

Directed Towards Respondent No. 1:

Why it does not order, as it is authorized according to Section 26(b) of the Investigatory Commissions Law, 1968, the publication of the interrogation measures described in the "Compilation of Guidelines to Interrogators of the Service", included in the classified part of the Landau Report, and affirmed from time to time by the Ministers Committee.

Grounds for the Petition:

The Importance of the Petition

1. A. The Shabak operates in the domain of the State of Israel and in the Occupied Territories without having been established by any law and without it having been granted secondary authority regarding searches, detention and interrogation.

b.  The Shabak has operated in this way since the day the State of Israel declared its independence, when it was tolerated as an extra-legal body, by all the authorities of the State of Israel.  This includes the Courts, which accepted without question the interrogation authority of the Shabak and its presentation of evidence in the form of confessions, testimony and its own written record of events as admissible evidence.

c.  The legal justification for Shabak activities is claimed to be found prima facie in the general residual authority of the Israeli government.  Using these authorities, the Shabak acts as the executory arm of the government in defending the security of the state.

d. This Petition requests to put to the test the Shabak's authority as a body which operates outside the womb of the legal system, without the express authorization to undertake interrogation activities, and which employs through itself or through others, significant  powers accompanying interrogations, such as detention, holding persons in detention and searches.

e.  The Petition will emphasize the aberrant nature of Shabak activities.  It will focus on the special and exceptional authorities granted to the Shabak interrogators, under the heading of the authority to employ "non-violent psychological pressures and "moderate physical pressure" against suspects during interrogations. These methods are phrased in a wording coined by the Landau Commission and adopted by the State of Israel in its interrogation guidelines to the Shabak.  Underneath them lay hidden measures of physical and mental torture and degradation of interrogatees for the purpose of extracting from them confessions of their offenses.

f.  We have raised to the top of our legal ladder the Basic Law: Human Dignity and Liberty, and declare that its application is not limited only from the date of passage.  In addition we claim that the Shabak cannot hide behind the small umbrella of the residual jurisdiction of the Israeli government.

The Authority of the Shabak and the Residual Authority of the Government of Israel

2a.  In a traditional manner, the Shabak operates under the Israeli government and the Prime Minister.  Its operation is based on the assumption that it is an executing arm of the government, carrying out the residual jurisdiction of the Israeli government to defend the security of the state, as is stated in Basic Law: Government in Section 29:

"The government is authorized to carry out in the name of the state, and in accordance with all  laws, any activity whose execution is not provided for by law to another authority."

b.  As is explained in this law, there are two conditions for the activation of the residual authority by the government (1) in accordance with all laws (2) any activity whose execution is not provided for by law to another authority.   

c.  The residual authorities are not above the law, rather the opposite.  These authorities are subject to the law and for our purpose first and foremost to Basic Law: Human Dignity and Liberty, which is central to the legal foundation of the legal system and is part of the internal constitution of the State of Israel.   The executory authority must observe these fundamental principles, since these principles are designed to restrict the activities of the executory body and to define explicitly its power to impair basic rights.

d.  Despite the existence of these fundamental principles, the fact that the government authorizes the Shabak interrogators to harm the bodies and dignity of persons, is a constitutional disgrace which undermines the integrity of the legal system and challenges its right to exist.

e.  The government through the Shabak is not entitled to activate interrogation authorities, even if these authorities were granted by various legislation to other bodies.

f.  It will be stated at this point, that the residual jurisdiction of the government of Israel, does not allow the Shabak to carry out detention, interrogation and search activities promulgated by law to other bodies, such as the Israeli police, the Israel Defense Force, the Israel Prison Service and others who are listed explicitly in the law.

3 a.  The fundamental principle of the Israeli legal system establishes that the interrogation authority and the powers accompanying it, were granted to designated authorities through law and explicit regulations.   The execution of this authority and power is subject to judicial oversight, in a manner that is defined by the law which grants these authorities.

b.  An interrogation in its essence requires entering the privacy of a person, injury to his freedom and his dignity, limitation of his personal autonomy and the use of other invasive measures, like detention, search and the like.  Therefore, the legislature made sure, that these authorities would be delegated by law to specific and designated authorities and carried out through a broad range of laws which provide to various government bodies  interrogation authorities and entry into the sphere of the individual and the like.

c.  One who reads the laws which deal with interrogation authorities, is convinced that the Israeli legislature's intention was to provide interrogation authorities in an explicitly and precise manner and not in a residual, general and wholesale manner.

d.  The Criminal Procedure Law (1982) provides a clear-cut expression to this, as it is a primary law and not the only one, which explicitly orders invasive interrogation authorities.  In addition:

(1) The Wiretapping Law (1979), under the definition of "Security Authority" the law allocates to primary bodies including the Shabak the authority to request a wiretap from the Prime Minister or the Minister of Defense, or to execute a wiretap in an urgent situation.

(2) The Protection of Privacy Law (1981), includes also the Shabak below the heading of "Security Authority" and releases its members from liability under this law in cases where the harm to the privacy was reasonably caused by an investigator in the framework of fulfilling his obligation.

(3) In accordance with the Regulations of the Criminal Procedure Law (Detainee Meeting With Attorney), the head of the interrogation team who was authorized by the head of the Shabak may prevent a meeting between a detainee and his attorney for up to 15 days.    

To the best of the undersigned's knowledge, these are the only laws that refer to the Shabak regarding harming individual rights.

The fragmentary recognition of the Shabak in several laws and its providing secondary authorities to the Shabak to invade privacy, wiretap, and prevent a meeting with an attorney, without the Shabak being grounded in law and without it being provided in the law explicit interrogation authority, constitutes a legal mutation which creating a monster, whose image conjures up the hell Heronimus Bosh, with a giant ear that eavesdrops on private conversations and a big open eye which spies and interferes with privacy, but lacks a body, a head, and especially intelligence - the three being critical for judicial oversight  and legal sanctioning. 

Shabak Interrogation and Detention Activities in the Real World

5a.  The Shabak operates to protect the security of the state and to gather information, activate intelligence and analyze information.  It has been functioning for many years in practice.  The central tenant of its missions is enforcing the law through interrogating suspects of hostile terrorist activities (HTA), collecting testimony and confessions of suspects and witness, in order to be used as admissible evidence in Court.

b.  In the work of enforcing the law, the Shabak acts in consort with other interrogation and judicial authorities like the Israeli police, the military police of the IDF, the General Prosecutor and the Courts.

c.  Within these activities, the Shabak is an integral part of the interrogation, prosecutorial and judicial complex allied to bring to trial suspects of HTA.  But there is no legal basis regarding the dimension of its activities.  Its powers and interrogation authorities were not explicitly provided to it under the law.

6a.  In the real world, the Shabak has not been provided with interrogation, detention, and search authorities even in the laws of the State of Israel, which grants the Israeli Police and the Prison Service these authorities.  Nevertheless, the Shabak operates and executes detentions, searches, interrogations and holds detainees in interrogation facilities.

b.  The interrogation facilities of the Shabak are found generally in detention centers, prisons or police stations.  In these facilities, the Shabak interrogation branch is autonomous and totally controlled by the Shabak.  The Shabak uses the authorities of the facility in which the interrogation center [i.e. the police] as a sort of sub-contractor to provide detention rooms, services to interrogators and detainees, protection services against the detainees, and all that is necessary to run a detention center and interrogation facility.

c.  The authorities in the larger facility in which the Shabak interrogation wing operates autonomously, have no authority to intervene in the internal workings of the interrogation facility or any opportunity to oversee what occurs in them.

d.  Routinely, the Shabak conducts searches, detentions and intensive questioning of suspects of HTA.  Without independent detention and search authorities, the Shabak conducts these activities through the police of the Israeli police, or military police, whom the law authorizes to conduct searches and detentions.

e.  Also in these circumstances, the police function as a sub-contractor for the Shabak for detention and searches, without being able to utilize their own independent discretion.

7a.  The Shabak maintains a parasitical relationship with authorized authorities like the police or the prison service.  The Shabak establishes itself in the viscera of an authorized body and hides from all judicial and public oversight.  From its hiding place is activates the authority, milks from it invasive powers and measures, but prevents these authorities from employing their own discretionary powers. 

b.  The members of the Shabak carry out interrogations of persons in detention, its members take statements from witnesses and suspects, written in the form of recollection of events/memoranda ("Zachad").  All this without the Shabak and its members having any explicit authority in the law to carry out the questioning of persons and demand answers to their  questioning.

c.  The law does not permit the Shabak agent any access to persons held in detention.

d.  The Shabak carries out the questioning of detainees without a "sub-contractor", and the police enter the picture at a later stage of the interrogation.  At this later stage, the detainee is brought in front of the police who take a statement under warning from him, which is submitted to the Court as a confession or as a witness statement.

e.  In most of the cases, the police are not at all familiar with the interrogation or the suspicions against the detainee.  They obtain from the Shabak a summary of the issues that the detainee confessed to during his interrogation by the Shabak, and the police are requested to take a similar confession from the detainee.

8a.  A proper legal system cannot carry a body like the Shabak (which does fulfills an intensive and critical role in the work of bringing to trial and judgment suspects of HTA), without its power and authority being ordered by law.  This is so especially when the Shabak is forced to derive these powers from other bodies through parasitic relationships which have no place in a legal system true to the principles of transparency and the limiting of its activities under the law.

b. While the Shabak not authorized to carry out any interrogations, during the last seven years special authorizations have been issued to the Shabak to employ during the interrogation, non-violent psychological pressure and moderate physical pressure, as described in the rest of this Petition.

Landau Report

9a.  On May 31, 1987, Respondent No.1 - the State of Israel established the Investigatory Commission in accordance with Section 1 of the Investigatory Commission Law 1968, regarding interrogation methods and operations of the Shabak regarding HTA. The head of the commission was Supreme Court Justice Moshe Landau, and comprised Reserve-Brigadier Yitzchak Chofe and the State Comptroller Yaakov Meltz. 

b.  In the document establishing the Commission, it was requested  among other things, to recommend and suggest "as much as it is called for, appropriate methods and operations regarding these interrogations and future ones, taking into account the special needs in the struggle against HTA."

c.  Respondent No. 1 also decided to apply Section 23 to the Investigatory Commission Law which states that the Commission is the one who will decide if the report will be publicized in accordance with Section 20 of the Investigatory Commission Law.

d.  On October 30, 1987 the Investigatory Commission submitted its report to the government.  Among other things, the Commission suggested the application of certain interrogation methods of suspects of HTA in the following language:

"4.6 ...The effective interrogation of terrorist suspects is impossible without the use of means of pressure, in order to overcome an obdurate will not to disclose information and to overcome the fear of the person under interrogation that harm will befall him from his own organization, if he does reveal information...

4.7 The means of pressure should principally take the form of non-violent psychological pressure through a vigorous and extensive interrogation, with the use of stratagems, including acts of deception.  However, when these do not attain their purpose, the exertion of a moderate measure of physical pressure cannot be avoided.  GSS interrogators should be guided by setting clear boundaries in this matter, in order to prevent the use of inordinate physical pressure...

4.8...In a Chapter of this Report, which for understandable reasons will be included in the second, secret Part, we have therefore formulated a code of guidelines for GSS interrogators which define, on the basis of past experience, and with as much precision as possible, the boundaries of what is permitted to the interrogator and mainly what is prohibited to him.  We are convinced that if these boundaries are maintained exactly in letter and in spirit, the effectiveness of the interrogation will be assured, while at the same time it will be far from the use of physical or mental torture, maltreatment of the person being interrogated, or the degradation of his human dignity...

...The code of detailed guidelines which we recommend in the Report's secret part shall be brought annually for reappraisal before a small Ministerial Committee whose creation has already been recommended in the Report.  This Committee can make whatever changes it deems fit, according to changing circumstances.  Afterwards the guidelines will be made known to the Services Subcommittee of the Knesset's Defense and Foreign Affairs Committee."

e.  Accordingly the Commission recommended that:

"The interrogation facilities should be expanded to create reasonable lighting conditions, proper ventilation in the cells and if possible allow for the penetration of daylight.    Electric lighting in a detention cell at night should not exceed more than what is necessary in order to observe externally the internal cell activities, and there should be proper sanitation and facilities." 

f.  The Government decided to accept the recommendations of the Commission and to implement them, including the recommendation of the Commission regarding the above-mentioned interrogation methods.  Accordingly, the government decided not to publicize the sections from the report that the Commission recommended to remain classified.

g.  From the time the government decided to adopt the guidelines of the Landau Report, they were amended by the Restricted Ministerial Committee, which is referred to in the Landau Report.  

It should be pointed out that the methods that the Shabak interrogator is entitled to employ today are forbidden for all other interrogation authorities, and in reality for all and any authorities in the State of Israel. These are methods designed to intentionally and actually harm the body and dignity of a person.

The Activities of the Shabak and Basic Law: Human Dignity and Liberty

10a.  The activities of the Shabak describe above, such as searches, detentions and interrogations, including employing authorized government bodies as sub-contractors for these activities and the employment of moderate physical pressure measures and non-violent psychological pressure, violate emphatically the guidelines of Basic Law:  Human Dignity and Liberty.

b.  According to paragraph 2 to the law:


"There shall be no violation of the life, body or dignity of any person as such."

Section 4 of the law states that:


"All persons are entitled to protection of their life, body and dignity."

Section 8 of the law prohibits in its words:

"There shall be no violation of rights under this Basic Law except by a Law fitting the values of the State of Israel, designed for a proper purpose, and to an extent no greater than required."

According to Section 11 of the law:

All governmental authorities are bound to respect the rights under this Basic Law."

Each and every one of the methods that the Shabak employs without explicit legal authorization violates the body and dignity of a person as a human being.

c.  This is true regarding non-violent interrogations conducted on an interrogatee under detention conditions, where he doesn't control his surroundings, he is not free to stop the interrogation according to his will, and he is in all actuality subject to the mercy of the interrogator.   

.

d. How much more so regarding interrogation means which the Landau Commission recommended, and issued to the Shabak interrogators by the Restricted Ministerial Committee, which includes non-violent psychological pressure and the "employment of moderate physical pressure".

e.  Only the legislature is provided with the authority to grant the powers and authority to carry acts against the body of a person, his dignity and his mind, the type that the Landau Commission recommended.   Even these measures however, would be restricted by Basic Law: Human Dignity and Liberty for specific purposes, and to the extent they aren't excessive and do not contradict the fundamental values of the State of Israel.

Psychological and Physical Pressure Is Prohibited Even According to General Law 

11a.  Acts such as permitted by the government of Israel, following the Landau Report, are prohibited even according to the general law of the State of Israel, as existed before the legislation of he Basic Law and afterwards.

b. See in this matter, Katalan v. Israel Prison Service HCJ 355/79, Psak Din 34 (3) 294.  

In this matter, the issue at hand was the legality of an administrative directive of the Prison Service which allowed the administering of an enema on a prisoner in order to reveal and prevent smuggling of drugs into the prison.

All the judges who deliberated on this Petition, voided this directive since it violated the dignity of person and his body.  Justice Landau (and he was the one who headed the Investigatory Commission on the Shabak) stated:

The rule is, and to me it appears, that this subject should not be proceduralized through administrative guidelines and even through secondary legislation but rather through primary legislation, because of the harm to the right to privacy of the body.

c.  And see the statement by Justice Barak on the same matter:

Every person in Israel enjoys a fundamental right to physical integrity and to the safeguarding of his honor as a person.  These rights are included in the Judicial Bill of Rights... the right to  integrity of  the body and dignity  of a person, his rights of a detainee and a  prisoner.  The walls of the prison do not distinguish between a detainee and the physical integrity of the person.  The regime which exists inside prison demands from its very nature, many violations of liberty which a free person enjoys, but this regime does not necessitate the denial of the detainee's right to integrity of his person and to protection from harm to his dignity.  Liberty is denied from the detainee: the form of personhood will not be taken from him...  Therefore, in order for the prison authorities to administer an enema without the prisoner's consent and justify a criminal offence and a tort of assault, they must point to a statutory provision which allows them to do so. (page 298, emphasis added).

And see the words of the Honorable Justice Chaim Cohen:

The reasonableness of a regulation -and administrative guidelines - is best  measured by the yardstick of the majority of the people in a democratic society and country of law.  There is no better and acceptable criterion than the fundamental measuring rod of human dignity: A free and enlightened society distinguishes itself from a barbaric or oppressive governments in the level of dignity which it provides to a person as a human being. (p.305).

The Landau Commission Relied on the Necessity Defense

12 a.  The Landau Commission based its recommendations on the necessity defense, which justifies in the opinion of the Commission, the use of measures invalid on their own, in order to prevent an evil which cannot be prevented in any other way.

b.  In the application of the necessity defense, the Commission does not distinguish between torture of the body and mind whose purpose is to obtain a confession from the interrogatee or other evidence for Court, and between the use of these methods in order to prevent a perceptible, true approaching danger which cannot be prevented in any other way.

c.  The Commission's recommendations are sweeping, lack proper legal analysis, ignore  relevant legal categories in the matters which the Commission deals with, and are based on a erroneous understanding of the Criminal Law regarding the necessity defense. 

d. In the recommendations of the Commission there is a permit for violence during the interrogation; mental violence and physical violence.  The classification of the violence permitted as "moderate physical pressure" in the opinion of the Commission, does not salvage these recommendations from its illegal fate and its harsh violation of the fundamental principles of safeguarding human dignity and protection of the body, especially from interrogators and persons from other parts of the government.

e.  The Commission's conclusion that non-stop psychological pressure and moderate physical pressure do not constitute torture of the body or mind, abuse of the interrogatee nor degrade his dignity, is based on the far-reaching assumption as to what is permitted and prohibited in the violation of body and mind of interrogatees.  This is an assumption that has been totally rejected in our law as in the laws of countries of other enlightened regimes.  

Accumulated Experience Illuminates the Details of the Landau Report Guidelines

13 a.  The accumulated experience of interrogatees and defense attorneys in the trials of those who were interrogated by the Shabak, demonstrates that the employment of non-violent psychological pressure and moderate physical pressure is the norm in interrogation, and it is executed in almost every interrogation of a suspect of HTA.  It is not specialized to instances where the necessity defense stands out, or where  "necessity" finds any expression.

b.  The experience of detainees and lawyers demonstrates that the means included under pressuring psychologically and the moderate extent of physical pressure include: sleep deprivation for periods more than 24 hours, painful shackling in all types of positions, seating on a low chair (20 cm from the floor) causing non-stop discomfort reaching the point of torture of the body, seating on a chair with three legs causing the interrogatee to undergo for a continuous period tension of the body which after a number of hours becomes torture of the body and mind.  Other measures include the use of an opaque putrid sack that is placed as a hood on the head of the interrogatee for long hours, harming his sense of time and torturing his body and mind.

c.  Likewise, the Shabak interrogators degrade the interrogatee, insult him, violate his dignity and the dignity of his family and the values closest to his heart, religious or ideological.

d.  As a general rule, the Shabak interrogators employ activities constituting torture of the body and mind and degradation, according to the license granted to them by the Israeli government.  These activities are forbidden for all other authorities in the State of Israel, and surely cannot be permitted to the Shabak without being prescribed by law.

e. The Petitioner of course does not know what is the full content of the classified interrogation guidelines which permit psychological pressure and moderate physical pressure.  But knowledge has it that these are methods that use physical force against the body of the interrogatee designed to crush his opposition to confess and this rings true also regarding the psychological measures.  The Petitioner presumes that the above-mentioned methods which violate the person of the interrogatee contain humiliating and offensive elements creating for the interrogatee mental anguish until his will is broken. 

f.  As stated above, the accumulated experience since the Landau recommendations were submitted, shows an implementation of interrogation measures that cause severe injury to his physical integrity and his body. The means are invalid on their own and null from the fact that within the isolated and continuous environment of the interrogation, a place which the interrogator faces-off with the interrogatee without witnesses, the interrogator has a permit to use moderate pressure.  This pressure could deteriorate to harsh pressure, to the dangerous point of causing the death of the interrogatee.   This has happened in the past and there is the fear that these incidents have multiplied after the Landau Report.

g.  The total prohibition against physical harm is the only guarantee of defense for the interrogatee.  At the time of the interrogation he is exposed and vulnerable to the interrogator.  At this point, there is nothing to save him except for the total prohibition - the social and legal taboo against violating his body and mind.

h.  The Commission issued a moral permit for the Shabak to use violence.  This permit violates the physical integrity of his person and his body and creates conditions and circumstances for extreme and dangerous uses of violence during interrogation.

i.  The implementation of the recommendations permitting the interrogator to violate the body of the interrogatee or his person, contradicts the principles of the rule of law and the defense of the individual against the authorities.  It also surrenders the interrogatee to the arbitrariness of a violent interrogation.

j.  Within the Commission's recommendation, there exists an institutionalization of illicit interrogation measures and a legitimization of these means without a proper legal analysis and therefore the danger of implementing these recommendations to the rule of law is severe and immediate.

The Criticism Leveled Against the Interrogation Measures Granted to the Shabak

14a.  Since the issuance of the Commission's report to the public, the legal community has leveled extremely harsh criticisms.  It pointed to the outright illegal basis of the recommendation to employ moderate physical pressure.  Illegal on three levels - the Criminal Law, general norms of human rights and norms regarding the evidentiary acceptability of suspects confessions.

b.  See especially "Symposium on the Report of the Commission of Inquiry into the Methods of Investigation of the General Security Service Regarding Hostile Terrorist Activity 23 Is. L. Rev (1989).

c.  Regarding the error of the Commission in describing the necessity defense and its sweeping decision of the range of types of interrogations, suspects and suspicions see the article of Professor Feller:  "Not Actual 'Necessity' but Possible 'Justification; Not Moderate Pressure, but either Unlimited or 'None at All' at page 212.

d. And see the article of Professor Kremintzer: "The Landau Commission Report: Was the Security Service Subordinated to the Law or the Law to the  "Needs" of the Security Service", Israel Law Review, Vol.23, Nos. 2-3, 1989 (at 254); 

In the language of its author:

In a situation of necessity, a real (not imagined), concrete danger threatens an individual protected interest (life, limb, freedom, honor or property) which can be saved only by infringing upon another legitimate interest.  It is doubtful whether such a situation exists in the course of the interrogation of an HTA suspect in order to extract information from him about terrorist organizations. The interrogation of an HTA suspect is not a pinpoint struggle with a concrete threat deriving from a particular incident or defined circumstances.  It is rather a struggle with a general phenomenon and the general danger it poses. (See page 243). 

The Recommendations of the Commission Constitute a Permit to Torture and Violate International Customary Law

15a.  The prohibition of torture is universal.  It is included in all the conventions that strive to protect human rights. Here we will only refer to the principal documents in which there is no disagreement as to the application and  position as customary international  law or general norms in which the State of Israel is obligated to act in accordance.

b.  The accepted and obligatory definition of the interrogation procedure known as torture is stated in the UN Declaration Against Torture from 1975 which determines that for purposes of the declaration, torture is "any act that cause great pain or suffering, bodily or mental, which is done to a person intentionally by a person of an official role in order to obtain from him or from a third party information or confession, or to punish him for an act that he did or to intimidate him or to intimate others..."

c.  The Petition points out that the definition embraces mental anguish with bodily anguish.  The Petitioner claims that moderate physical pressure which causes bodily pain and is designed to extract a confession from a suspect, falls within the parameters of the definition of torture, or in the alternative, is sufficient to advance and encourage use of outright torture measures.

d.  The prohibition against inhuman or degrading physical harm was legislated also in Section 5 of the Universal Declaration of Human Rights adopted in the UN General Assembly on December 10, 1948.  Section 5 states that no one will be subjected to torture or cruel, inhuman or degrading treatment or punishment.

e.  Section 3 of the Geneva Convention of 1949 prohibits the employment of measures which cause pain to a person in order to obtain from him or from another person a confession or information.

f.  The UN Declaration Against Torture which was accepted unanimously in the UN General Assembly of December 9, 1975, prohibits every country from permitting or agreeing to torture (according to the above definition) or any other inhuman or degrading treatment.  Exceptional circumstances like a state of war, the threat of war, internal political instability, or any public state of emergency or the like, cannot be used to justify torture or other cruel, inhuman or degrading treatment.

g.  The Petitioner requests to emphasize that the prohibition of torture is absolute.  It is prohibited from deviating from the absolute prohibition even in a state of a real perceptible danger to the existence of the state.  The Investigatory Commission found it correct to justify the use of the said interrogation means by abstract reasons of necessity.

h.  The prohibition of torture is accepted by all the cultured nations of the world and it constitutes as such today, a rule of customary international law.  Among others from the power of its inclusion as quoted above in the Universal Declaration of Human Rights.  See Dinstein, International Law at p,123:

There is no doubt that the declaration was not declarative in its nature on the date of its acceptance, that it did not reflect the laws of customary international law that existed in 1948.  The greater significance of the Declaration can be expressed by the fact that in many cases ...it fulfilled successfully the role that it was designed to do to direct the countries in their behavior.  Over the years, the practice of states turned the sections of the Declaration into declarative, such that today it clearly reflects obligatory legal norms..."

The Universal Declaration...clearly reflects  customary international law." 

i. And see Nigel Rodley, "The Treatment of Prisoners Under International Law," at 63.

j. It is doubtful if there is anyone who will disagree that the prohibition against torture is included in international customary law.  See in this matter Filartiga v. Pena Irala 630 F.2d 876.  On page 882, the Court established explicitly:

For although there is no universal agreement as to the precise extent of "human rights and fundamental freedoms" guaranteed to all by the Charter (U.N. Charter), there is at present no dissent from the view that the guarantees included, as a bare minimum, the right to be free from torture.  This prohibition has become part of customary international law, as evidenced and defined by the Universal Declaration of Human Rights.

The Recommendations of the Commission Contradict Israeli Criminal Law

16. a.  Section 277 of the Penal Law states:

"A public servant who commits one of these is subject to three years imprisonment:

(1) Uses or orders the use of force or violence against a person in order to extract from him, or from another person who he is connected to, a confession to an offense or information regarding an offense."

b.  The Commission's recommendations as they were accepted by the Respondent and included in the secret annex of of the report, constitute a permit to commit the offense of Section 277 of the above Penal Law.  Force or violence as defined by the law and its meaning according to the courts includes as a requisite moderate physical pressure as well.

c.  Paragraph 2 of the above-mentioned Section 277, prohibits a public servant to threaten a person with injury to his body, or property or other things in order to extract from the person a confession to an offense or information regarding an offense.

d.  Without knowing the text of the classified section, the Petitioner fears that the permitted mental pressure in the secret annex includes threatening behavior of the type that this prohibited by the above Section 277 (2).  

e.  The Commission's recommendations also violate the legal rules regarding admissibility of confessions in Court.  The rule in Section 12 of the Evidence Ordinance is that a confession not provided freely is not admissible as evidence against the confessor.  It is not known to the Petitioner one case where a confession was admitted where it was taken under moderate physical pressure  employed for the explicit purpose of taking a confession from him.  It is highly doubtful also the admissibility of a confession taken as a result of psychological pressure during a continuous and intensive interrogation. 

f.  The Commission's analysis regarding Supreme Court holdings and the precedent regarding the admissibility of confessions cannot lead to any other conclusion other than that the Court should accept into evidence a confession given after the use of the means recommended by the Commission, but actually the opposite is correct.

g.  The recommendations of the Commission regarding the use of psychological pressure and moderate physical pressure is based on a serious misunderstanding of the law and precedent regarding admissibility of confessions.   Accordingly the recommendations of the Commission are unreasonable.  The Commission's purpose   - instructing the interrogators with interrogation measures in order to obtain a confession admissible as criminal legal evidence -  is not accomplished and the interrogation measures are employed in vain.

Publicizing the Compilation of Guidelines to  Shabak Interrogators

17a. The Investigatory Commission decided that the chapter of the report comprising the compilation of guidelines for the interrogators of the Shabak will remain classified and not made public.  According to Section 26(b) of the Investigatory Commission Law, "the government is entitled, by order and by permission of the Knesset committee ...to permit an examination of the report of the Investigatory Commission...if it wasn't published or if it was published."

b.  The "Compilation of Interrogation Guidelines", is a normative guideline which is directed to the interrogator but they affect the public entirely.  The public may one day be the object of this instruction manual.  In addition, the public is composed of lawyers and others who have an interest that Shabak interrogators will act in accordance with the law.

c.  As is detailed in this Petition, the compilation of guidelines for the interrogator is a genuine deviation from the legal norms in effect in the State of Israel. We are not talking about the implementation of existing guidelines, but rather the creating of a new normative framework.  Therefore, the compilation of guidelines to the interrogator is not of the status of internal guidelines  (and therefore does not have to be published) but is a primary normative source or at least exists at the level of secondary legislation.  As such,  it cannot remain classified since the rule is that in our law there is not secret legislation.

d.  The permit to use violence secretly in interrogations requires public review and oversight more than what the Commission determined - beyond the sub-ministerial committee of the Knesset.

The Recommendations to Improve the Conditions in the Interrogation Center Have Not Been Implemented

18. The Investigatory Commission recommended:  improving the conditions of the interrogation facilities; creating reasonable ventilation in the cells and if possible allowing the flow of daylight; limiting the use of electric lighting during night hours to the level necessary to observe externally the activities inside the cell; and also improving the sanitary conditions and facilities.  To the best of the Petitioner's knowledge, these recommendations were not implemented and the conditions in the interrogation facilities have not been improved regarding the Commission's recommendations.

The Petitioner

19. a. The Petitioner is a non-profit organization which was established to act to prevent torture in Israel, to deter against the use of torture, to be an address for people exposed to torture, and to conduct education activities and information activities to prevent torture.

b. The Petitioner acts essentially through volunteers.  In the framework of its activities, the members of the Petitioner interview persons who were under Shabak interrogation and lawyers who represented these persons.  Accordingly, the Petitioner has collected a large amount of material regarding Shabak interrogation methods and their effect on interrogatees.

c.  More than once, the Petitioner's volunteers heard from those who were interrogated by the Shabak, claims regarding Shabak interrogation methods reaching moderate physical pressure and psychological pressure.  At times the detainees complained of interrogation measures reaching the level of extremely severe torture, which cannot be defined as moderate employment of physical pressure.

d.  In the instances in which there were moderate measures, relatively, the persons who were exposed to these methods wrote that they were extremely difficult.  They stated that these moderate methods created a feeling of helplessness, deep frustration, and rage toward the interrogators and the Israeli government and a mental trauma which does not subside quickly. 

e. The Petitioner's volunteers received the impression that the violent interrogation methods on the moderate level were employed in every HTA interrogation in a routine manner.

f.  The Petitioner's volunteers received the impression that in many cases where these interrogation methods were employed, the persons were not brought to trial.

g.  The Petitioner's standing in this Petition stems from its status as a public Petitioner appealing and pointing out to this Honorable Court, illegal behavior by an authority in the government and requesting the Court to correct this disgrace of first and foremost illegality which harms many and violates the basic principle of human dignity and integrity of the person.

Origins of this Petition

20a.  A similar petition to this Petition, in everything connected to the recommendations of the Landau Report was submitted to this Honorable Court in 1991 (HCJ 2581/91) by the Petitioner and another person through the undersigned attorney.  On August 12, 1993, Justices M. Elon. S. Levin and D. Levine rejected this petition.

b.  It was held that the petition should be rejected not on its substance but because of the absence of a concrete dispute which would justify the intervention of this Honorable Court.

A copy of the decision of the Court is attached.

c.  On August 18, 1993, a petition for an additional hearing (HCJ 4486/93) for this petition was submitted.  It included the claim that the decision of this Honorable Court in HCJ 2581/91, totally contradicted the central stream of Court precedent.  This precedent maintains that the High Court will intervene even in circumstances where there is no concrete dispute,  where the Petitioner points to an illegal activity of an authorized body of the state that violates general principles and law and cannot be prevented except through a public petition to the High Court of Justice.

d.  The Court was requested to deliberate this petition in an additional hearing, together with another petition   HCJ 4110/92 Yoav Hess v. Minister of Defense.  This matter regarded a judgment of this Honorable Court which rejected a petition that questioned the legality of the open-fire guidelines to IDF soldiers in Occupied Territories.

e.  This petition was also rejected because of the absence of a concrete dispute and the Honorable Chief Justice of this Court was also petitioned to set an additional hearing on this issue.

f.  On December 2, 1993, Chief Justice Shamgar decided that he would issue a decision in 4478/93 after issuing a decision in the extended hearing regarding open-fire regulations 4110/92.

g.   On April 11, 1994, the Honorable Court decided in front of a panel of five justices by majority vote to accept the request for an extended hearing.  It also decided in the same vote to annul the decision of the Court which held that it is prohibited to deliberate the legality of open-fire regulations absent a concrete dispute.  The hearing was then returned to the lower panel in order to deliberate on the substantive issue of the legality of the open-fire regulations.

h.  A copy from this decision is attached.

i. The Chief Justice's position in this decision regarding the legality of open-fire regulations is clear.  A hearing on the regulations can not be conditioned on the existence of a concrete dispute, and that it is possible to deal with these regulations on the normative level which observes and moves forward regardless of whatever occurs in concrete circumstances.  Accordingly, the Court accepted the Petitioner's claim  (who was represented also by the undersigned) that the meaning "dispute" should be expanded  "from its traditional meaning to a broader meaning of dealing with issues questioning the law and principles of the Rule of Law."

j. On April 12, 1994, the Chief Justice held in 4478/93 that in light of the decision of 4410/92, there is no reason to duplicate the hearing and rejected the request for an extended hearing.

This decision is attached. 

k.  It is clear that the Chief Justice's reasoning as to why open-fire regulations are justiciable, is applicable to the petition regarding the legality of the Shabak interrogation guidelines and there was no place to reject this petition outright on the "absence of a concrete dispute."

l.  The legal situation has changed.  The basis of the rejection of HCJ 873/91 (open-fire regulations) which is referred to in the decision in HCJ 2581/91 (legality of the guidelines to Shabak interrogators) has changed.   Basic Law: Human Dignity and Liberty was legislated after the submission of the petition HCJ 2581/91, and therefore one cannot rule that the rejection of the first petition blocks the Petitioner from submitting this petition.

This petition is broader than the petition in HCJ 2581/91.  After the legislation of Basic Law: Human Dignity and Liberty, and relying on it, this petition requests the Court to prohibit the Shabak and its interrogators from detaining, searching, interrogating, questioning, and holding in interrogation centers, detainees - without explicit authorization in the law.

The Timing of the Petition and the Potential Delay Claim

21.a. The Landau Report recommendations were submitted to the Government in 1987 and confirmed by it a short time after.  Since that time it can be assumed that the interrogators of the service have put into effect the guidelines which are included in the classified section of the report.  The employment of these guidelines is daily and the injury to the body and honor of interrogatees continues.

b.  Since the report was submitted, the issue has not declined from the public's agenda.  The criticism from all sectors of the public and the academic world is almost non-stop and they all emphasize the illegal aspects of the permit to employ physical and psychological pressure as it violates the fundamental principles of a democratic regime.

c.  There may have been a place to submit this petition when these recommendations were affirmed.  However the law states that a delay in the submission of a petition is not a legal obstacle to challenge a continuous illegal practice, continuing at the time of submission of the petition, and set to  continue in the future if the Honorable Court does not intervene.

d.  By delaying the submission of the petition, the Respondent's situation will  not change for the worse if the Petitioner's claims are true that the employment of the measures included in the report is illegal.  As such the Respondents have no right to continue to employ these illicit measures without suitable judicial interference.

Avigdor Feldman, Adv.

Attorney for the Petitioner

The following are excerpts from the petition by the Association for Civil Rights in Israel demanding that the use of violent head/body shaking (in Hebrew "tiltulim") in Shabak interrogations be banned.  The case was submitted on June 27, 1995.
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The Association for Civil Rights in Israel
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Respondents

PETITION FOR AN ORDER NISI AND INTERIM INJUNCTION

This petition is submitted for the issuance of an Order Nisi directed to the Respondents to stand before the Court and give reason why they do not instruct the interrogators for the General Security Service (hereinafter: "Shabak") to refrain from violently shaking interrogatees during their interrogations.

Request for Temporary Order

The Honorable Court is requested to issue before it an interim injunction which directs the Respondents to prohibit absolutely, Shabak interrogators from violently shaking interrogatees during their interrogation, until the completion of the hearing in this petition.

The continuation of the employment of the shaking method in interrogations may cause irreparable damage to Shabak interrogatees: brain swelling, damage to nerve fibres and even death, and therefore the use of this must be halted immediately.  The harm that may be caused by continuing to employ this shaking method until the petition is complete, is unquantifiably greater than any harm which may be caused if the use of this method is halted until the completion of the hearing on this petition.

The Facts of the Petition:

Opening:

1.  This petition addresses the rights of the person to dignity, physical integrity and to life.  We are dealing with an interrogation method which directly violates each one of these rights.  This is a method frequently employed in Shabak interrogations during which physical pressure is used against the interrogatee:  He is shaken violently by the upper body, forwards and backwards, in a manner that causes the neck and the head to thrust rapidly in different directions.

On April 26, 1995, Mr. Abdel Samad Harizat died as result of this method.  On April 22, he was violently shaken forwards and backwards a number of times by Shabak interrogators when he was being held in the Russian Compound in Jerusalem.  The death of Abdel Samed Harizat, and the medical opinion that was issued following the death, proved that the method of violent shaking may cause irreparable brain damage to interrogatees and even their death.  Despite this, the Respondents have refrained, to the best of the Petitioner's knowledge, from prohibiting the use of the dangerous and fatal shaking method in Shabak interrogations.

2.  For the first time, this petition raises before the Honorable Court the question of the legality of a specific and defined interrogation method.  Regarding this method, the government authorities have actually admitted to two points: that this method is permissible for Shabak interrogators according to internal guidelines; and that it caused directly the death of a person while he was in interrogation.

The position of the Petitioner is that it is prohibited to employ violence against the body of a person during interrogation and to torture him.  Nevertheless, this petition is limited to the question of the legality of one interrogation method which poses a real threat to life....

The Petitioner

4. The Petitioner is a non-profit organization working to preserve the civil and human rights in the State of Israel and in the territories under its control.  Among other things, the Petitioner deals with the rights of detainees and interrogatees.

The Respondents:

5. Respondent No. 1 [the Prime Minister] is the person in charge for the State of Israel for the activities of the Shabak.   He appointed Respondent 5 to stand at the head of the Shabak and to command its interrogators.

6.  Respondents 1 through 4 are members of the Ministerial Committee Regarding Matters of the Shabak [hereinafter "Ministerial Committee"].  The Ministerial Committee was organized following the recommendations of the Investigatory Commission Regarding Interrogation Methods of the General Security Service Regarding Hostile Terrorist Activity, from October 30, 1987 (hereinafter - the Landau Commission).  In Section 4.19(d) of its recommendations, the Landau Commission recommended that the Prime Minister establish a ministerial committee in a limited composition to deal with exceptional cases regarding the Shabak and "would fulfill the role of oversight regarding the group of means of pressure permitted in interrogations of hostile terrorist activities of the Service."

The Government of Israel adopted the Landau Commission recommendations and the Prime Minister set up in accordance to the recommendations the said Ministerial Committee.

7.  To best of the Petitioner's knowledge, the Ministerial Committee meets from time to time to reconsider and approve the interrogation methods permitted for Shabak interrogators and the practice of exceptional permits in interrogations that are allocated to Shabak interrogators.

Sequence of Events:

8. On May 2, 1995, following the first pathological findings regarding the cause of death of Abdel Samad Harizat, the Petitioner wrote a letter to Respondent No. 1.  In the letter, the Petitioner demanded from the Ministerial Committee and at its head Respondent No. 1, to void completely the shaking method in Shabak interrogations...

9. Respondent No. 1 did not respond to the Petitioner's letter.  Despite this, on May 14, 1995, Respondent No. 2 sent the Petitioner a letter stating that he is considering the Petitioner's statement "with responsibility and seriousness", but will await the results of the investigation as to Harizat's cause of death...

10.  The Petitioner again turned and demanded from the Ministerial Committee to void the shaking method in interrogations following the completion of the investigation of the Branch Investigating Police [Practices] (hereinafter, "MACHASH"] regarding Harizat's cause of death.  In its letter from June 11, 1995, to Respondent 2 in which copies were also sent to Respondents 1,3,and 4, the Petitioner indicated that the results of the investigation confirmed that Harizat's death was caused by violently shaking his head during the interrogation...

11.  The Petitioner attached a medical opinion of Dr. Robert Kirschner a forensic pathologist.  Dr. Kirshner issued his opinion as an expert, accordingly:

It is my opinion with a reasonable degree of medical and scientific certainty that interrogation by shaking poses a grave risk of severe and permanent cerebral injury, including death, to those subjected to such trauma.

12.  The Petitioner also attached the statements of three interrogatees who were violently and methodically shaken by Shabak interrogators during their interrogations in the last few months.  Each one of them was released at the end of their interrogations without being put on trial.  Their statements were taken by Mr. Yuval Ginbar, a researcher at B'tselem.  In these statements there is enough to point to the frequency of this method and the violence that accompanies it.   Take for example the Abdel Nasser Al-Qeisi: 

He did this with great force.  My chest hurt, and my neck was shaken forward and backwards like a rattle, with great force...when the first got tired, the second started.  I fainted.  They brought me water, sprinkled it on me, and brought me to the medic....

13.  The Petitioner still has not received any response to its letter.

14. The Petitioner submitted in the past many complaints to the Government Legal Advisor in the name of detainees who were interrogated by the Shabak regarding violent and degrading interrogation methods.  Among these complaints were complaints regarding violent shaking of the interrogatee.  The last complaint of this type was from Mr. Hani Salah Muzhir, whom the Petitioner submitted a letter to the government's legal advisor on October 23, 1994.  In paragraph 4(d) of the letter, the Petitioner indicated the following in the name of the interrogatee:

When our client was tied with his hands to the low chair and shackled also by his feet, the interrogators, Cohen, Joseph, and Abu Qarim rattled his upper body with great force.  These tuggings and pushings caused enormous pains in his neck and shoulders.  My client continues to suffer from these pains even after the interrogation ended at the time of taking this affidavit....

15. Until today, the Petitioner has not received a response to this complaint.

Findings of the Investigation As to Harizat's Cause of Death 

16.  MACHASH investigated the cause of Abdel Samad Harizat's death (hereinafter "the deceased").  MACHASH requested the Jerusalem Magistrate Court on April 26, 1995 to order an autopsy.  The autopsy was performed on April 27, 1995.  Attorney O. Shendar, director of MACHASH, summarized the findings of the investigation in a report from June 7, 1995...

...

18.  According to the findings of the investigation, Harizat's death was caused by swelling and bleeding in his head and damage to his nerve fissures which occurred as a result of whirling of the head, without involving any trauma to the head... [What follows is a discussion of medical findings and of other experts and other reported cases of shaking. Ed.] 

Legal Arguments:

29.  The shaking method is incompatible with Israeli law and with international law.  The method violates a number of sections of the penal law, the guidelines of the Basic Law: Human Dignity and Liberty, the Covenant for Civil and Political Rights, the Convention Against Torture and Other Cruel, Inhuman and Degrading Punishment and Treatment all of which were ratified by Israel.

[Discussion follows elaborating the violations of the above-mentioned laws. Ed.]

Conclusion:

39.  The shaking method is an interrogation method which radically causes harm to the body of a person, his dignity and even his life.  The Respondents probably think that this method contributes to the security of the state and the struggle against terrorism.  However, it must be kept in mind that the purpose cannot be holier than the means, and that a democratic state must subject its security authorities to the law.  In this connection, it is appropriate to quote the words of Justice Barak, even though stated in a minority opinion, which reflects without a doubt the opinion of the Court:

"There is no security without law.  The Rule of Law is a component of national security." HCJ 428/86 Barzilai v. State of Israel, Psak-Din 40(3) 505, page 622.

This is the difference between a democratic state and a terrorist organization. This is the difference between the State of Israel and totalitarian states. It cannot be, that in a democratic state upholding the law, people will die in interrogations.  It cannot be, that those responsible for interrogations on the political and operation levels will order or permit interrogators to employ interrogation methods which brought about the death of a person in the past, and which may cause serious bodily injury or the death of a person in the future.

Therefore, the Honorable Court is requested to issue an order nisi and an interim injunction as requested in the heading of this petition, and to order the Respondents to instruct the interrogators to refrain from violently shaking interrogatees during their interrogations.

Adv. Dana Briksman


Adv. Eliyahu Avram


For the Petitioner


For the Petitioner

June 27, 1995

The following is a petition submitted by PCATI regarding incommunicado detention and fear of torture.  The petition was submitted to the Israeli High Court on December 25, 1997.
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Petition for Order Nisi and Temporary Order

The Honorable Court is requested to invite the Respondents and compel them to answer:

1.  Why they are not permitting the Petitioners' attorney to meet with Petitioner No.1, to see him, allow him to exercise his rights, take his complaint and provide him with legal defense;

2.  Why they do not refrain from taking any illegal steps of physical or mental pressure against the Petitioner as long as he is in interrogation, why they don't permit him to sleep for reasonable hours, why they don't hold the Petitioner in interrogation not shackled and tied to a stool, why they don't refrain from covering the Petitioner's head with a sack, why they don't refrain from shaking the Petitioner during the course of his interrogation, why they don't refrain from playing continuous raucous music in the Petitioner's ears as part of the system of pressure during the interrogation, and why they do not permit him to eat meals at reasonable intervals during the course of his interrogation,

and to turn the Order Nisi into a Final Order. 

Interim Injunction:

The Honorable Court is requested to order Respondent  No. 2  to refrain from employing all the measures mentioned above in paragraph two against the Petitioner until the final disposition of this petition.

The Grounds of the Petition:

1. The Petitioner, a resident of Al-Birah, was arrested on December 10, 1997 and is being held in the Russian Compound in the Shabak interrogation section.

2. Petitioner No. 2 is a public non-profit organization against torture in Israel, which works zealously to prevent torture in Israel by persons authorized to do so against those held under their authority.

3.  From the date of his arrest until the submission of this Petition, orders prohibiting the Petitioner's attorney from meeting with him were issued.  The  last order was issued until and including December 28, 1997.

The prior orders issued against the Petitioner's attorneys were from December 15 until Dec.18th, December 19th until December 22, December 23, until December 24.  The newest order was issued from December 25 until December 28, 1997.

4.  Petitioner No.1's family and Petitioner No. 2 are fearful that an intense interrogation is being carried out against Petitioner No. 1, and the continuous orders prohibiting the meeting with the lawyer are designed to hide from the public eye, the web of torture that is being employed on the Petitioner.

5.  Petitioner No 2 will argue that there is a decision of the Ministerial Committee which allows Shabak interrogators to employ in the interrogation what is defined under international law as torture, and that the common practice used by the Shabak interrogators raises the unequivocal fear that torture is indeed being employed against the Petitioner himself.  Among others, it is  permitted for the Shabak interrogators to violently shake interrogatees, hold them hours after hours forcibly in painful positions, prevent them from sleep and blur their senses, and to interrogate them for continuous hours and more.  These permits are causing Petitioner No. 2 to assume that the Respondents are indeed using the methods against the Petitioner.

6.  The Petitioners will argue that the violent shaking method already caused the death of detainees who were interrogated, including the death on April 24, 1995 of the detainee Abed Al-Samed Harizat (hereinafter "the deceased") as he was being held under Shabak interrogation in the Russian Compound in Jerusalem.

7.  The autopsy of the deceased's body and the examination of the interrogation measures point unequivocally to the fact that the death of the deceased was a direct result of torture through violent shaking employed against him during the course of his interrogation by a Shabak  interrogator or interrogators.

According to the report investigating the death, Mr. Harizat  was interrogated on April 22, 1995 in the morning and afternoon.  During his interrogation he was violently shaken several times by grabbing the collar of his shirt and/or folds of his clothes in a frontal/backwards movement.  After a break for an hour in the afternoon, the interrogation resumed and the deceased was violently shaken a few more times by grabbing his shirt in the area of his shoulders and/or grabbing his shoulders in a frontal-backwards movement.

In the autopsy report, Section 14 states:

14.  It is reasonable to assume that the fatal damage to the brain was caused following the violent shaking of the deceased by grabbing his shoulders and/or his clothes which covered his shoulders, nevertheless it can't be ruled out the possibility that the damage to the brain was cumulative and was caused, at least in part, during the time when he was  violently  shaken by grabbing the collar of his shirt and/or the folds of his clothes, beyond the incident of the violent shaking by the shoulders.

(From the expert opinion of the Pathologist Dr. Hess, Director of the Greenburg Forensics Institutes from May 28, 1995).

8. Petitioner No. 2 already appealed to this Honorable Court in several Petitions demanding it to declare that all torture methods - among others all body or mental injury - as an illegal act subject to punishment.

9. The violent shaking of the Petitioner violates Israeli and international law.  All physical injury to an interrogatee in the custody of the police or the Shabak is a direct violation of the Basic Law: Human Dignity and Liberty, the Penal Law, the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (which was ratified by the State of Israel), and the International Covenant for Civil and Political rights.

Basic Law: Human Dignity and Liberty

10.  Section 2 to the Basic Law stipulates: "There shall be no violation of the life, body or dignity of any person as such."  Any bodily torment or harm and even humiliation under this rule, violates the protection for human dignity and freedom:

>From human dignity and 'liberty', it can be derived various rights connected to the interrogation, trial and punishment process.  It is prohibited to allow interrogation methods to turn a person into a means for providing information, it is prohibited to allow the interrogation to deprive the person of his identity as a human being, and it is prohibited to allow a punishment which the harms integrity of his person .

(A. Barak, Commentary on the Law, Volume 3, Constitutional Exegesis, page 422 (1994)).  

Section 8 of the Basic Law: Human Dignity and Liberty, stipulating that, "[t]here shall be no violation of rights under this Basic Law except by a Law fitting the values of the State of Israel, designed for a proper purpose, and to an extent no greater than required," cannot apply to the death of the deceased since there is no law in Israel that allows for the activities that were employed  against the deceased.

11.  The Petitioners will argue that the Report of the Landau Commission, does not provide any legal authorizing source and it does not stand up to the requirements of Section 8 in the Basic Law.  The Penal Law and the necessity defense cannot be a source of jurisdiction for an administrative body.  An administrative body is not entitled to act without an explicit authorization in the law, and without an authorization source in the law, the activities of the authority are not legal, and the activities of the interrogator themselves are not entitled to any immunity.

(In High Court petitions (HCJ) 355,370,373,391/79 Katalan v. Israeli Prison Service, Psak Din 34(3) p. 294 it was already determined that it is prohibited to violate the body of a prisoner by giving him an enema without explicit authorization by law.  This holding was issued even before the above Basic Law.)

The Penal Law:

12.  The Petitioners will argue that violent shaking and the rest of the methods that are being employed against Petitioner No. 1 violate the guidelines of the Penal Law, and the interrogators have no suitable defense for committing these offenses.

International Law:

13.  On October 22, 1986 Israel signed the Convention Against Torture and Other Cruel, Inhumane and Degrading Treatment or Punishment and ratified it on August 4, 1991 (Kitvei Amanah1039, Vol. 31, page 294).

Article 1 of the Convention defines torture:

For the purposes of this Convention, the term 'torture' means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising only from, inherent or incidental to lawful sanctions. 

Under the Convention, it is prohibited to deviate from the prohibition even in states of emergency, and the Convention obligates the State to act against torture though legislative, administrative, legal or other measures, and to prevent acts of abuse in all the areas under the control of the signatory party.

14.  In addition, the International Covenant on Civil and Political Rights (which was ratified by the State of Israel on August 18, 1997, Kitvei Amanah 1040, vol. 31 page 169) protects the right of a person against torture, cruel, inhuman or degrading treatment or punishment, and it is prohibited to derogate from this right also in a states of emergency (See paragraphs 4 and 7 to the Covenant).

15.  The continuous prohibitions preventing a meeting between the petitioner and his lawyer are not abstract or ambiguous.  Rather, they emanate from the Respondents' fear that the acts it is committing against the Petitioner will be disclosed publicly and that legal steps will be taken to stop the interrogation.

16. An affidavit of the Petitioner's attorney is attached and is inseparable to the petition.

17.  In light of above, it is requested from the Honorable Court to issue the requested orders.

Lea Tsemel, Adv.

Attorney for the Petitioners




December 25, 1997

AFFIDAVIT

I, the undersigned, Adv. Ilya Theodory, after I have been forewarned that I must state the truth and that I am subject to punishment set by law if I do not do as such, affirm by this the following:

1. I was requested to represent Fuad Awad Qur'an, a resident of Al-Birah, who was arrested on December 10, 1997.

2.  Until today he is being held in the Russian Compound in Jerusalem and is under Shabak interrogation.

3.  On December 15, 1997, I appeared in the remand hearing of my client which took place in the Russian Compound in Jerusalem.  His detention was extended for 15 days, and a prevention order to meet with him was presented to me from December 15 until and including December 18th.  The suspicions raised against him were, as I was told, activities against the security of the area.

4.  On December 19, 1997 I went to visit him and again a prevention order was presented to me until December 22, 1997.  On December 23, 1997 I went again to visit him and they showed me an order preventing counsel from meeting with him until December 24th.

5.  Yesterday I sent a notice to "Dana" in the Bagatz section of the Ministry of Justice, and in the evening they called me and informed me that the prevention order was renewed until December 28, 1997.

6.  My client's family has been in constant contact with me and they fear greatly that my client's incommunicado detention is designed only to harm him and to employ against him illegal pressure during his interrogation.

7. I can even attest from my experience as a lawyer and meetings that I held with those who were interrogated by the Shabak, that the methods indicated in the petition, in the request for an order nisi, are routine methods of Shabak interrogation.  In addition, during intense interrogations, methods like violent shaking are employed and additional bodily tortures.  Therefore I am sure that the fears of the Petitioner's family cannot be refuted, and that they are indeed well-founded.

8.  The fact that the prohibition has been extended over and over again, raises the suspicion that the intention of the interrogators is to isolate my client and employ against him bodily and mental pressure to force him to confess to the allegations.

9.  This affidavit was provided for submission to any institution.

10. I certify that this is my name and signature and the contents of this affidavit are true.

Ilya Theodory, Adv.

Affidavit certified by Adv. Lea Tsemel on December 25, 1997.

On December 26, 1997 a hearing in the High Court was convened for  HCJ 7628/97 (Qur'an).  The following is the decision from the hearing:

In the Supreme Court Sitting At the High Court of Justice  HCJ 7628/97

Before:

Honorable Chief Justice A. Barak



Honorable Justice T. Strassburg-Cohen



Honorable Justice D. Dorner

Petitioners:
1. Fuad Awad Qur'an



2. Public Committee Against Torture In Israel




against

Respondents:
1. Minister of Defense



2. General Security Service


Petition for Order nisi and Temporary Injunction

Date of Hearing: December 26, 1997

For the Petitioners:  Adv. Allegra Pacheco

For the Respondents: Adv. Yehuda Shefer

DECISION

Regarding the meeting with the attorney, we are persuaded that the prohibition order is lawful.  We told the petitioner's attorney that there is no swelling in the petitioner's hands, and that he was examined by a doctor regarding his complaints of pains in his leg, which was injured four years ago.  The doctor recommended medication against the pains, and it was provided to him.  There is no violent shaking.  The meals are served on time.  Last night he slept.  We postpone to Sunday morning the continuation of the hearing regarding [obtaining] the interrogation time-tables, as was requested by the Petitioners' attorney.  We request that the time-tables be brought before us.

The Secretariat is requested to set the continuation of hearing this petition for Sunday. 

Given today, December 26, 1997, before the parties' attorneys.

On December 28, 1997 another hearing was convened for HCJ 7628/97 (Qur'an).  During oral argument, the State could not provide a suitable answer as to why Qur'an must be held shackled to a small chair in painful positions during the "waiting period" between interrogations.   The Court, seemingly dissatisfied with the government's evasiveness reacted by issuing an unprecedented decision in the litigation of torture in Israel - the court ordered the State to provide an official answer.  It was this decision that opened the floodgates for the entire issue of torture to be examined critically by the Israeli High Court of Justice and the convening of subsequent hearings on this matter in front of a nine-judge panel.

In the Supreme Court Sitting At the High Court of Justice     HCJ 7628/97

Before:

Honorable President A. Barak



Honorable Justice T. Strassburg-Cohen



Honorable Justice D. Dorner

Petitioners:
1. Fuad Awad Qur'an



2. Public Committee Against Torture In Israel




against

Respondents:
1. Minister of Defense



2. General Security Service


Petition for Order nisi and Temporary Injunction

Date of Hearing: December 28 1997

For the Petitioners:  Adv. Allegra Pacheco

For the Respondents: Adv. Yehuda Shefer

DECISION

1. After hearing the statements by Mr. Shefer and the members of the General Security Service, we are persuaded that at this stage of the interrogation, there is no place to provide [to the defense attorney] information regarding the course of the interrogation, and this is out of fear that this will harm the interrogation.

2. Before we give our opinion as to the interim injunction, we request the Respondents to provide us with details (within 48 hours) - in the framework of a Statement to the Court - regarding the following issues:

a) During the period that the Petitioner was not at rest, what was the [length of] time that he was subjected to interrogation, and what was the [length of] time that he was subjected to "waiting";

b) What are the methods - such as music, sack, sitting on a low chair, handcuffs - that the respondents are employing in the interrogation of the petitioner, and what is the rationale for these methods.

The Statement will be transmitted to the petitioner's attorney, unless a request is brought to prevent this information or part of it.  Upon receiving such a request, we will deliberate and decide it.

3.  The Petitioner's attorney may respond, in writing, to the Statement of the Government, within 48 hours.

4.  Upon receiving the Statement and the response to it, a final decision will be issued in this petition, unless we decide to hear oral argument (whether by our invitation, or by the initiative of one of the sides).

Granted today, December 28, 1997  before the parties' attorneys.
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Respondents

PETITIONERS RESPONSE TO THE STATEMENT OF THE STATE ATTORNEY  AND REQUEST TO CONVENE A HEARING REGARDING THE STATEMENT OF THE STATE ATTORNEY

Following the decision of the Court on December 28, 1997, and the statement submitted by the State Attorney from the night of December 30, 1997, the Petitioners' response and  a request to convene a hearing are hereby submitted as follows:

Additional Facts Regarding the Development of Petitioner No. 1's interrogation:

1. The Petitioner has been subjected to an intensive interrogation for 22 days.

2. On December 29, 1997 his detention was extended for another eight days until January 6, 1998.

3.  Since the rejection of the Petitioners' petition on December 26, 1997 regarding the prohibition of the lawyer's visit, the Respondents have extended the prohibition twice more and it is in effect until January 5, 1998.  In other words, Petitioner No. 1 will remain in total incommunicado detention for 28 days.

4.  In the remand hearing to extend his detention on December 29, 1997, Petitioner No. 1 complained before the judge (in camera) that, "the condition that I am is difficult.  The interrogation conditions are difficult and I am not sleeping enough."

See page 2 of the protocol from the remand hearing, attached and marked with the letter "A".

5.  In contrast to the Respondents' claim in paragraph 15 of their response, that the Petitioner "is not complaining about pains or his shackling..." the above testimony of the Petitioner points out that he is indeed in pain and is being deprived of sleep.  His testimony strengthens the Petitioners' claim in the petition that during his interrogation there is a concerted use of torture.

The Crux of the Issue:

6.  The Petitioners' attorney requested from the Court to order the Respondents to submit a detailed report of the measures that they are employing during the interrogation of the Petitioner and during the waiting period, and to explain the rationale behind the basis for these methods.  The purpose of this request was to make clear to the Court that "the waiting period' is not really a waiting period but rather an integral stage of the interrogation where physical and mental pressure is employed to elicit the desired information.

7. As was indicated in the hearing in the HCJ on December 28, 1997, the interrogation of Petitioner No. 1 is divided into three stages: "rest", "interrogation" and "waiting".  In this petition, no claims have been raised against the Respondents regarding the use of torture during the "interrogation" or "rest" stages.  Nevertheless, there is no information in the hands of the Petitioners' attorneys that could allay their fears that torture is also being employed also during these stages.

8. The Petitioners contest the Respondent's claim that "waiting" is simply the Petitioner waiting "for his turn" to be interrogated, and argue that it is really a period during which the Respondents are employing means of physical and mental pressure against him.  This claim is based on the prior history of Shabak interrogations described in reports from B'tselem and other organizations, the Statement of the State Attorney to the High Court, and the experience of the Petitioners' attorney in representing other detainees.

9.  The Petitioners will claim that "waiting" is not for an hour or two  but rather is continuous for several days.  Throughout the "waiting" period (which may continue with short breaks, for five continuous days and sometimes more than that), the Petitioner is prohibited from sleeping, sits for days in the same painful position shackled to a small and painful chair, his head is hooded with a thick sack and he is subject to blaring music.

10.   The Petitioners will argue that even if we assume that the use of each of these measures individually and for a short period does not meet the standard of "torture", the use of these measures as is actually employed - i. e. in combination of all the measures together and for long periods of time - surely constitutes abuse and torture.

11. According to the Statement of the Respondents, the use of the above measures during the "waiting" period, is not intended for interrogation purposes, but to safeguard the  security of the waiting area between interrogation sessions.  The Respondents explain in their Statement that the use of the sack and the blaring music is intended to prevent the Petitioner from making "any communication between himself  and the others" -  other detainees "waiting" in the same area.  The need for shackling, in their words, is to prevent the Petitioner from attacking the interrogators during the waiting period.

12. Regarding sleep deprivation, the Respondents suggest that the Petitioner is deprived of sleep because he is undergoing an "intensive interrogation."

13. The Petitioners will argue that these claims by the Respondent raise the suspicion of bad faith on their part and constitute no more than an attempt to deceive this Honorable Court from the reality of Shabak interrogation facilities.

A. "Waiting":  If it is correct that the measures employed against the Petitioner during the waiting period are not designed for interrogation purposes but rather to prevent contact with other interrogatees, then why can't the petitioner be returned to his cell during the waiting period?  In the cell he sits alone, unchained, without blaring music and without being shackled to a small chair in painful positions, and is not subjected to the pain and suffering caused by these methods.

B. Shackling to a Small Chair in Painful Positions:  The Respondents did not respond to the issue of painful positions  and their silence raises the suspicion that indeed Petitioner No. 1 is subjected to forced sitting in painful positions for continuous hours and/or days.  In addition to this, the testimony of the Petitioner in his remand hearing and the fact that he complained of pains in his leg in the place where he was injured a few years ago, indicates that he is indeed being held in painful positions.   And again the question arises, if the painful positions are not designed for interrogation purposes, but rather to assure that the Petitioner will not assault the interrogators, then why does he have to be shackled in painful positions which cause such horrendous pain for continuous time only for "waiting" purposes?

C. Prevention of Sleep:  The Respondents suggest in their response that because they are interrogating the Petitioner intensively and there is no time to  let him sleep.  The Petitioners will claim that sleep deprivation is illegal.  According to Regulation 11 of the Prison Regulations of 1978, Respondent No. 2 must allow the Petitioner to sleep at least six continuous hours per day.   In addition, despite the fact that the Petitioners are prohibited from seeing the interrogation logs, it is reasonable to assume, relying on prior incidents, that we are not talking about a continuous interrogation that proceeds until the night.  Rather we are dealing with a situation whereby the Shabak interrogators are actively preventing the Petitioner from sleeping for many hours  during the "waiting" period when the Petitioner is not being interrogated at all.  Regarding the harsh psychological and physiologic influences of sleep deprivation, the Supreme Court upheld a Civil Appeal, 8077/96 Krysofel Chaim v. Benefits Officer, determining that sleep deprivation was a cause for the outbreak of an epileptic attack of a soldier.

14.  The Petitioners object to having the interrogation logs remain secret and will argue that this significantly impairs their ability to make their claims.  The Petitioners will argue that there are precedents, for example HCJ 4025/96 Bilal Chanial et al v. General Security Service  (in attachment 1 to the response of the Respondents from July 9, 1996) and HCJ 3124/96 Khader Mubarek v. General Security Service (attachment to the Statement for the State Attorney, November 17, 1996) where these logs were presented to the Petitioners' attorney.

15.  In addition, the Petitioners will claim that the interrogation logs do not relate to the content of the interrogation, but rather to the methods of interrogation.  It is the right of both the Petitioners' attorney and the public to review these methods, especially in light of the fact that the legality of these measures are now subject to an intense debate.

16.  The Petitioners will claim that the Respondents' request to keep the logs classified constitutes another attempt to prevent a serious oversight on the Shabak (Respondent No.2) and to conceal from the public the fact that Respondent No. 2 is using torture against Petitioner No. 1.

17.  In addition, the Petitioners will claim that the Respondents showed additional bad faith when they claimed that the prison doctor examined Petitioner No.1 and determined that he was " fit for interrogation."

18.  From the Doctor's Report it appears that the doctor determined that Petitioner No. 1 was fit to stay in the detention facility and not interrogation.  In addition, this examination occurred two weeks ago, and in light of Petitioner No. 1's testimony [in Court], it is clear that his condition has worsened and the doctor's report is not relevant to the Petitioners' claims at this stage.

19. It should be stated that the Respondents are claiming in paragraph 11 of their response that "the petitioner is subject to an intensive interrogation whose purpose is to prevent attacks on people."  The Petitioner will claim that the Respondents use this claim as a matter of course.  

For example, take HCJ 3124/96. Khader Mubarek and other v. General Security Service, where the High Court was presented in camera3 with information that indicated "an urgent need to undermine attacks on people".  The Petitioner in this case was never brought up on charges and was released after administrative detention.4  Take also for example, HCJ 8049/96 Muhammed Abed Al-Aziz Hamdan v. General Security Service, where the Court was convinced that:

...there is in the hands of the Respondent information which could  substantiate the well-founded suspicion that the Petitioner possesses extremely critical information, whose immediate procurement will prevent a serious tragedy, save lives, and prevent very severe attacks.

The Petitioner in this case also was never brought up on charges and was released after his administrative detention. 

These incidents point to the need for the Honorable Court to approach with caution the Respondents' above-mentioned claim especially since we are dealing with classified material [unavailable to the public] on the one hand, and a direct harm to human dignity and liberty on the other hand.

Conclusion:

The Petitioners will claim that Respondent No. 2 is using torture during the "waiting" period, and this term ["waiting"] is nothing more than a euphemism for torture, designed to weaken the Petitioner and extract information from him.  In this way, the Petitioner is transformed from a human being into a medium to provide information.  It should be recalled that the Honorable President of the High Court wrote that such behavior is prohibited:

>From human dignity and 'liberty', it can be derived various rights connected to the interrogation, trial and punishment process.  It is prohibited to allow interrogation methods to turn a person into a means for providing information, it is prohibited to allow the interrogation to deprive the person of his identity as a human being, and it is prohibited to allow a punishment which the harms the integrity of his person .

(A. Barak, Commentary of the Law, Volume Three, Constitutional Exegesis, (1994) page 422).

If these methods are not designed to extract information and not for interrogation purposes, it must be asked why the Respondents must cause this pain and suffering against the Petitioner during "his waiting".

In light of the above-mentioned claims, it is requested from the Court to issue the orders as requested in the petition (including the interim injunction) and to convene a hearing for oral argument to allow the Petitioners to complete their arguments.

Law and justice require this Court to accede to this request.

Allegra Pacheco, Adv.

Attorney for the Petitioners




January 1, 1998

(Ed. Note: Yuval Ginbar contributed to the drafting of this Request.)

At the same time that the Qu'ran petition was outstanding, PCATI petitioned the High Court on December 24, 1997,  to stop the torture of Abed Ghanimat. As there was no prohibition on the lawyer's visit, this case dealt only with the Ghanimat's claims of torture, in particular, the painful sitting position called Shabeh.
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Subject of Petition: Use of Torture In The Interrogation of Petitioner No. 1

PETITION FOR AN ORDER NISI AND INTERIM INJUNCTION

The Honorable Court is requested to invite the Respondents and compel them to respond:

1. Why they do not refrain from taking any measures of physical or mental pressure against Petitioner No.1 as long as he is in detention,

Why they do not refrain from holding the Petitioner chained to a stool in painful positions,

Why they do not refrain from shackling his hands and feet very tightly causing his hands and feet to be swollen all the time,

Why they do no refrain from using small handcuffs that squeeze and press into his arms and feet and pressure the joints of his hands and hurt him,

Why they do not refrain from holding Petitioner No. 1 in painful positions known at "Shabeh" including forced standing and crouched sitting for continuous days,

Why they do not refrain from playing continuous raucous music in Petitioner No.1's ears in the framework of applying pressure in interrogations,

Why they do not refrain from depriving Petitioner No. 1 of sleep, and allow him to sleep reasonable hours,

Why they do not allow him to eat meals at reasonable intervals during the course of the interrogation,

and to turn the Order Nisi into a Final Order.

Interim Injunction:

The Honorable Court is requested to order the Respondents to refrain from employing all the measures listed above in paragraph one and every other physical and mental pressure until the final disposition of this petition.

The Grounds for the Petition:

1. Petitioner No. 1 is approximately  28 years old, a resident of Tzurif and in detention from November 13, 1997 in Shiqma [Ashqalon] prison.  He has been under continuous interrogation until today.  Before his arrest on November 13, 1997, Petitioner No. 1 was under detention by the Palestinian Authority for seven continuous months.

2.  Petitioner No.2 is a public non-profit organization against torture in Israel, which works zealously to prevent torture in Israel.

3.  On December 15, 1997, the military judge of the Gaza military Court extended Petitioner's No. 1 detention for 30 additional days.

4.  On December 23, 1997, the Petitioner's attorney met with the petitioner, and he stated that the Shabak interrogators are torturing him.  The Petitioner stated that he was shackled in "Shabeh" prior to their meeting and was released from the "Shabeh" chair in order to meet with her.  The Petitioner showed his attorney his swollen and reddened hands and joints, and the red marks caused as a result of  his being shackled in small handcuffs which prevent proper blood flow.

5.  In addition, Petitioner No.1 stated that for the last 40 days, he had been held from Sunday to Thursday for 24 continuous hours, chained to a small chair with his hands behind his back and hooded with a thick sack over his head.  On these days, the Shabak interrogators prevent him from sleeping, and play blaring music in his ears.  Every Friday and Saturday the Shabak interrogators take the  Petitioner out of the "Shabah" and put him into a tiny cell.

6.  The Petitioner gave a number of police confessions - the last one eleven days ago, but his interrogators continue to torture him and cause him pain and suffering.

Legal Arguments:

There is No Justification for the Use of Torture

Violation of Basic Law: Human Dignity and Liberty

7. The Petitioners will argue that the Respondents' torture methods violate Israeli law and its principles as a humanistic and reputable State.  This argument is based on paragraph 2 to the Basic Law which stipulates:  "There shall be no violation of the life, body or dignity of any person as such."

Violation of Decision of the Israeli High Court of Justice

8.  The Petitioners will argue that shackling the Petitioner in tiny handcuffs which squeeze and pressure his arms and joints, constitutes an unequivocal violation of the decision of the Israeli High Court which stated that  "painful shackling is a prohibited act."  (HCJ 3124/96 Khader Mubarek et al v. General Security Service, Decision from November 17, 1996).

In addition, the shackling of the Petitioner in tiny handcuffs and the harm to him violates the guidelines of the Shabak interrogation branch.  See paragraph 20 of the attached letter from Oren Shendar, Director of the Section Investigating Police in the State Attorney's office, from August 24, 1997:

It should be noted, that the subject of continuous shackling was already raised in the past in discussions which took place between the State Attorney and the General Security Service, and as a result of this, the interrogation section of the General Security Service issued special guidelines regarding the manner of shackling in order to prevent injury to the interrogatee...These guidelines were given both to the police in the interrogation facilities and to the interrogators to make sure that the manner of shackling would not create pressure on the joints...

Violation of International Law

9.  The Petitioners will argue that the Respondent's interrogation methods constitute illegal torture and degrading and inhuman punishment, according to the Convention Against Torture which Israel ratified in 1991.

10.  This Convention prohibits absolutely the interrogation methods which the Respondents are using against Petitioner No. 1.

Article 1 to the Convention Against Torture states:

For the purposes of this Convention, the term 'torture' means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising only from, inherent or incidental to lawful sanctions. 

11.  Under the Convention, it is prohibited to deviate from this prohibition even in states of emergency, and the Convention obligates the State to act against torture through legislative, administrative, legal or other measures, and to prevent acts of abuse in all the areas under the control of the signatory party.

12.  In addition, the Covenant for Civil and Political Rights (which was ratified by the State of Israel on August 18, 1997, Kitvei Amanah1040, vol. 31 page 169) protects the right of a person against torture, cruel inhuman or degrading treatment or punishment, and it is prohibited to derogate from this right even in a state of emergency. (See paragraphs 4 and 7 to the Covenant).

13.  In the alternative, the Petitioners will argue that although the Petitioner is considered a member of the "Tzurif cell" (which according to the Respondents' claim, carried out the bombing in Cafe Appropro and a number of attacks against Israelis), there still does not exist any justification to continue using torture and physical and mental pressure against him.  This is so especially in light of the long period that he has been subjected to torture (40 continuous days) and fact that the Petitioner already confessed several times.

14.  In light of above, it is requested from the Honorable Court to issue the requested orders.

Law and justice obligate the Court to accede to this petition.

Allegra Pacheco, Adv.

Attorney for the Petitioners




December 24 1997

Translation of hand-written Affidavit of Abed Al-Rahman Ghanimat, attached to the Petition.

AFFIDAVIT

I am Abed Al-Rahman Ismail Ghanimat and have been in interrogation since November 13, 1997.  The interrogation has completed, but I am still being held in the "Al-Shabeh", with a sack over my head.  It has been like this for five days each week without sleep or rest.  Also, the handcuffs are hurting  my hands and are causing them to swell.  In addition, the loud music has affected me and causes my head to spin all the time.  I am now entering the 40th day of my interrogation with the same situation.  In addition, I have pains in my joints and my back and all over my body. Everything I wrote is correct and this is my signature.

Abed al-Rahman Ghanimat





Affirmed by Adv. A. Pacheco in Shiqma prison on December 23, 1997.

On December 24, 1997 the court decided to postpone holding a hearing for Ghanimat's petition (HCJ 7563/97) until the following week.  On December 26, PCATI petitioned the court with to convene a hearing immediately since he was being subjected to torture round the clock.  The court convened a hearing on January 1, 1998.  By this time, the Qu'ran case, being litigated by the same attorneys as in Ghanimat, had progressed significantly.  Thus, at the January 1st hearing, the Court decided to postpone any decision on Ghanimat until the outcome of the Qur'an case.  

On January 5, 1998, after receiving the State's and petitioners' responses in the Qur'an petition, the High Court ordered the joining of  the Qur'an petition with the Ghanimat petition and issued the order nisi (order to show cause) for both petitions.  Further it ordered that both cases be heard immediately but this time in front of an unprecedented  panel of nine High Court justices. A hearing was convened on January 8, 1998.  The following are the Principal Arguments submitted by PCATI for the combined petitions in advance of the January 8th hearing.  They focus primarily on the "Shabeh" method and the argument that Shabeh is means of interrogation and not, as the government claimed, a means to safeguard the security of the interrogation center.  Yuval Ginbar contributed significantly to the drafting of these arguments.
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PETITIONERS' PRINCIPAL ARGUMENTS PRESENTED TO AN EXPANDED PANEL

In General:

Because of the great urgency in which the hearing was set, and because of the fact that the Petitioners' attorneys are writing these Principal Arguments before receiving the Respondents' response which were supposed to be submitted within 48 hours according to the decision of the Honorable Court, the Petitioners' attorneys hereby reserve the right to expand their Principal Arguments, attach affidavits and additional material.

1. The subject of this Petition is the measures which are taken against both Petitioners No. 1.  The Petitioners are arguing that these means constitute torture and violate Israeli and International Law.

The subject which stands on the agenda today is the "Shabeh".  "Shabeh" as it is coined by the detainees, is a condition whereby a number of existing means are combined together simultaneously.  The interrogatee is tied in painful positions to an especially low chair where the seat part is slanted and chained to the floor.  His hands are shackled.  One hand is cuffed behind the back of the chair and the second hand behind his back in metal handcuffs.  His legs are shackled with metal handcuffs, his head is hooded with a sack made from opaque cloth, raucous music blares in his ears non-stop, and he is intentionally prohibited from sleeping.  This sitting position, according to most, is for a continuous period and may continue for days or weeks intermittently.

Attached is a sketch of the "Shabeh"



Attachment 1

Attached is the affidavit of an interrogatee interrogated by the Shabak which  relates to the subject of this Petition and describes in detail the elements of  Shabeh.






Attachment 2

The Respondents refer to "Shabeh" as if it is a waiting period for interrogation.  The Petitioners claimed and will claim that the coining of this condition as "waiting" is misleading, and that "waiting" is well-known by the interrogators to be identical to the "Shabeh" condition described above.  We are not referring to an interrogatee "waiting" for his turn to be interrogated by the interrogator, but a period during which the Respondents are applying means of physical and mental pressure against the interrogatee.  

2.  The Honorable Court issued an order nisi in both petitions, and determined that they should be united into one petition.

There is no importance to the nature of the suspicions against the Petitioners:

3. The Petitioners will argue that the Respondents' claim regarding the severe suspicions against the Petitioners, have no place in this hearing.  The Petitioners are claiming that they are subjected to torture, and torture is prohibited according to the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment even in "exceptional circumstances".

On this issue, Adv. Nili Arad, Director of the Ministry of Justice and Adv. 

Shai Nitzan, Senior Assistant (Deputy) to the State Attorney stated unequivocally that in Israel:

The prohibition on torture is absolute.  As a result, and despite the current predicament of the State and the pressing need to fight terrorism, investigators are never, and never have been, authorized to use torture, even if its use might possibly prevent some terrible attacks and save human lives.  Likewise, as stipulated by Article 16 of the Convention, it is absolutely forbidden to use cruel inhuman or degrading methods of interrogation. [emphasis added]

Mission Permanente d'Israel aupres de L'Office des Nations Unies et des Organisations internationales a Geneve, Statement by Ms. Nili Arad and Mr. Shai Nitzan, 18th Session of the  Committee Against Torture (CAT), Geneva, 7 May 1997, para. 3.  

The Interrogation Measures Violate Both International and Israeli Law:

4.  The means of interrogation that the Respondents admit are employed against the Petitioners violate Israeli and International Law. All physical or mental harm against an interrogatee who is in police or Shabak custody constitutes a direct violation of the Basic Law: Human Dignity and Liberty; the Penal Law; the Convention Against  Torture and other Cruel, Inhuman or Degrading Treatment or Punishment [hereinafter "Convention Against Torture"], the Covenant for Civil and Political Rights both of which have been ratified by the Israeli government.

Basic Law: Human Dignity and Liberty:

5.  Paragraph 2 to the Basic Law states that, "[t]here shall be no violation of the life, body or dignity of any person as such."  All bodily or mental injury and even humiliation within this regard, violates the protection of the right to dignity and liberty:

>From human dignity and 'liberty', it can be derived various rights connected to the interrogation, trial and punishment process.  It is prohibited to allow interrogation methods to turn a person into a means for providing information, it is prohibited to allow the interrogation to deprive the person of his identity as a human being, and it is prohibited to allow a punishment which the harms integrity of his person .

(A. Barak, Commentary on the Law, Volume 3, Constitutional Exegesis, page 422 (1994)  

Section Eight to Basic Law: Human Dignity and Liberty stipulating that, "[t]here shall be no violation of rights under this Basic Law except by a Law fitting the values of the State of Israel, designed for a proper purpose, and to an extent no greater than required," cannot apply to the situation of interrogation means listed above, since there is no law in Israel that allows such actions against the interrogatee.

6.  The Petitioners will argue that the Landau Commission Report does not constitute a legal authorizing source and there is nothing within its content to satisfy the requirements of Paragraph 8 of the Basic Law.  The Penal Law and the necessity defense cannot constitute authorizing sources for administrative authorities.  An administrative authority is not entitled to act without specified authority in the Law.  Without an authorizing source in the law, the actions of the authority are illegal, and the activities of the interrogator on their own are not entitled to any immunity. (HCJ 355,370,373, 391/79 Katalan v. Israeli Prison Service, Psak Din 34 (3) page 294, held that it is prohibited to violate the body of a prisoner by giving him an enema without explicit authorization by law, and this holding was issued even before the above Basic Law.)

The Criminal Law:

7.  The Petitioners will claim also that the above-listed methods violate the guidelines of the Penal Law and the interrogators have no appropriate defense against these violations.

International Law:

8. On October 22, 1986, Israel signed the Convention Against Torture and ratified it on August 4, 1991 (Kitvei Amanah1039, Volume number 31, p. 249).

Paragraph 1 to the Convention defines torture:

For the purposes of this Convention, the term 'torture' means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising only from, inherent or incidental to lawful sanctions. 

According to the Convention, it is prohibited to deviate from the prohibition even in a state of emergency, and the convention obligates the State to act against torture through legislative, administrative, legal or other measures, and to prevent acts of abuse in all the area under the control of the signatory state.

The Covenant for Civil and Political Rights (which was ratified by the State of Israel on August 18, 1995, Kitvei Amanah 1040, Volume 31 page 169) also provides for the right of a person to protection from torture, cruel, inhuman or degrading treatment or punishment. It is prohibited to detract from this right also in a state of emergency. (See paragraphs 4 and 7 of the Covenant).

The High Court Prohibits Causing Pain and Suffering to An Interrogatee:

9.  The Petitioners will claim that any measure which causes pain or suffering to the interrogatee is prohibited, and the necessity defense is not available for the interrogator who causes this pain and suffering. This Honorable Court held in HCJ 3124/96 Khader Mubarek et al v. General Security Service,  that "painful handcuffing is a prohibited act."  It should be noted that the Court didn't restrict this holding or subordinated it to any defense, and from here it can be concluded that this prohibition is absolute.

It is clear that this prohibition does not derive from a certain type of handcuffing, rather from the pain that it causes.  Clearly the Court adopted the principle that any causing of pain in interrogation is an absolute prohibited act, regardless of the circumstances.

Causing the Interrogatee to Sit in Painful Positions:

10.  The Petitioners will claim that the Shabeh - in this variation or another- was  designed only to cause suffering, torment, humiliation and pain to the interrogatee, in order to break his spirit and body, 'soften' him for the purpose of interrogation, and convince him that there is no other way to be rid of these torments unless through his own confession.  These methods constitute an essential part of the interrogation process and because they cause the suffering, torment, pain and humiliation - constitute torture as defined by the Convention Against Torture.

11. The Respondents' claim that shackling the interrogatee during the "waiting" period is carried out for the technical reason to safeguard the security of the interrogation center and the interrogators, is disingenuous and falls within the realm of an excuse.

The Inconsistency in the Respondents Claim Regarding the Rationale of the "Shabeh":

12.  The Petitioners will claim that the Respondents' position regarding this rationale is fundamentally inconsistent and even contradictory.  On the one hand, regarding Qur'an, the State Attorney refers to HCJ 3124/96 Khader Mubarek et al v. General Security Service, decision from November 17, 1996 stating: 

The first argument is that he has been interrogated with his hands shackled, in a painful position, his arms are stretched backwards, through a low chair on which he sits.  Regarding this issue we have heard the explanation of Counsel for the Respondent that shackling behind the back during the waiting for interrogation is done in order to safeguard the security of the interrogation facility and of the interrogators, and in order to prevent the interrogatee from attacking his interrogators, which indeed has happened in the past.  In any case, it was stated before us that shackling interrogatees, including the Appellant, is not for purposes of interrogation [emphasis added]...

The claim that holding the petitioner in this manner is a "measure"  continuous periods is a means of physical and psychological pressure, whose purpose is to cause pain to the Petitioners, prevent them from sleeping, and torment them in order that they will carry out the interrogators' will.

The Shabeh - Alias Waiting - Is An Interrogation Measure On Its Own:

13.  There is no dispute that the Shabak interrogators are the ones who determine what conditions the interrogatees will undergo after the interrogation session.  At the bottom of every Shabak interrogation memo [in Hebrew Zichron Divarim or Zachad] there are options for the Shabak interrogator to choose to do with the interrogatee:  send to the cell/rest/waiting.

The Meaning:  The Shabak interrogator is the one who chooses which measure will be employed against the interrogatee, and this measure is not subject to the conditions of the interrogation wing but rather based on the interrogator's assessment as to what needs to be done for the benefit of the interrogation.  

There are clear distinctions between "rest",  where the interrogatee is allowed to rest, and "waiting" where and as admitted by the Respondents, he is subjected to "Shabeh".  According to Ghanimat's affidavit attached to the petition, he has been deprived of sleep and subjected to "Shabeh" - hooded with the sack on his head, handcuffs and raucous music for five continuous days each week for seven weeks now.  This condition is not born out of a spontaneous security need in the facility, but rather out of a concerted methodology of pain for interrogation purposes.   

14. The claim that "Shabeh" is a stage of "waiting for interrogation" is wholly contradicted even in the various Shabak interrogation reports.  At times we find that after the period coined "waiting for  interrogation" we arrive at a "resting" stage and not interrogation stage, as there should be if there was an ounce of truth in the Respondents' claims.

See, for example, in HCJ 3124/96 Khader Mubarek, Public Committee Against Torture in Israel v. General Security Service.  In this case, the Respondents attached an "Itemization of the Interrogation and Detention Process".  

According to the interrogation log, the "waiting" period in Mubarek's interrogation preceded the "rest" period, and not the "interrogation" period,  five times on the following dates: October 23, and November 6th ,7th ,8th , and 14th  1996.  Mubarek "spent" in total 36 hours and 40 minutes "waiting" for "rest". 

[HCJ 3124/96 is attached to the response of the Respondents in the present Petitions.]

Attached as Attachment 3 is the "Itemization of the Interrogation and Detention Process of Khader Mubarek".




Attachment 3.

15. The handcuffs on the hands and feet during the "Shabeh" cannot be justified in any way.  Handcuffs are designed, by their very nature, to be a temporary means of restraint for the purpose of transferring detainees from one place to another.  Painful use of handcuffs at all times for hours or days blocks blood flow, causes swelling and pain, and  prevents any movement.  Continuous shackling causes pain and harm, and thus is absolutely prohibited.

In HCJ 3714/97 Fahed Omar Sultan, Hotline for the Protection of the Individual v. General Security Service, Counsel for the State, Adv. Blass claimed (in paragraph 9) the following:

In paragraph 6 to the affidavit it is claimed that: 

They tighten the handcuffs on my feet and hands.  I showed my lawyer the red marks on my feet and hands as a result of the overly tightness of the handcuffs."

 In this respect it will be stated that the Respondents' position is that the handcuffs are not tightened on the Petitioners' hands and feet, but are cuffing him only.  But this doesn't take away the possibility that from time to time it can cause a certain friction between the handcuffs and the body, but there is no possibility to handcuff the petitioner looser since that may allow him to break out of the handcuffs."

16.  From here and in accordance with the position of the State Attorney, it is clear that prolonged shackling cannot exist without causing pain.  The Petitioners will argue that all reasonable means of protection must be for a true need, whether from the point of view of its duration or its type.

If the "Shabeh" Measure Is Found in the Annex to the Landau Commission Report - Then It Constitutes An Interrogation Measure

17.  The Petitioners have no opportunity to verify whether the "Shabeh" method or parts of it are indicated and permitted by the secret annex of the Landau Commission Report.  Nevertheless, the Petitioners conjecture that this is so.  The Honorable Court is requested to examine the referred to the annex in order to certify the existence of these methods.

The Petitioners will claim that the existing permit [in Landau] to employ the "Shabeh" method, or parts of it (as the Petitioners' conjecture), affirm independently that Shabeh is a means of interrogation and not a safeguarding measure.

Sleep Deprivation:

18.  The Respondents add and claim, regarding Qur'an, that:

The Respondent does not allow the Petitioner to sleep according to his will, and at various time intervals during interrogation, or waiting for interrogation, he was not provided a rest/break designed for sleep.

The Respondents also used this phrasing in HCJ 3124/96 Khader Mubarek et al v. General Security Service.  The Honorable Court stated in its decision on this matter:

We have heard, in camera, the explanation of the representative of the General Security Service regarding this subject, and it emerges from them that the issue is not one of active sleep deprivation, but of periods of time during which the Appellant was held waiting for interrogation without being given a break designed especially for sleep. [Emphasis added]  

The Petitioners will argue that in the above, there is a kind of  "closing of the eyes" to the reality of interrogations, since Respondent No. 1 employs a long list of means, among them shackling in painful positions to a small chair and the playing of raucous music, whose purpose is in fact to prevent the Petitioners from sleeping.

The Respondents themselves have also admitted before the Honorable Court, in another case that they were in fact depriving the Petitioner sleep outright in addition to the means listed above."  In HCJ 3714/97 Fahed Omar Wahabi Sultan, Hotline for the Defense of the Individual v. General Security Service,  the State Attorney, Adv. Mike Blass wrote in paragraph eight in its statement to the Court on June 18, 1997:

In paragraph five of the affidavit it is claimed that "from yesterday I haven't slept.  If I doze off, they push me."  Also in these words there isn't any claim that the said obligation [ that is to refrain from employing physical force] is being violated.  It should be stated, that the Petitioner stayed in his cell... from June 12, 1997 until June 15, 1997 [that is at the end of the weekend], and in this period he wasn't deprived of any sleep.  In the time period  between June 15 in the morning until June16th, the Petitioner was interrogated, and during the intervals of time that he stayed in waiting he was prevented from sleeping, but from that there is no violation of the said commitment.  The Petitioner wasn't pushed in this period, only awakened when he dozed off. [emphasis added].   

It should be noted that in the final decision in the mini-trial  Taf -Pe 201/93, the Honorable District Court Judge Moshe Telgem held:

The interrogators who testified denied any and all type of physical harming, but admitted that the interrogations were continuous, and it is probable that the accused was not allowed rest for a period of 72 hours...I have no doubt that from the interrogation methods in which the interrogators alternate between interrogating the accused during 24 continuous hours at one time, and nearly  48 hours for a second time - the interrogatee endures an extremely severe torment."[emphasis ours] 

19.  The Petitioners will claim that from the aforementioned it appears clearly that the interrogation practices of the Respondent No.1 are directed to prevent the Petitioners from sleeping for any continuous period, as a means of physical and psychological pressure.  Accordingly, this causes a great deal of suffering in the aggregate which facilitates carrying out the demands of the interrogators.

20. The position of the Respondents that Petitioner Qur'an complained before the Court during his remand hearing only about a pain in his leg, refers to his first remand hearing.  In  Qur'an's second remand hearing on December 29, 1997, when he was still prohibited from meeting with his lawyer, Qur'an complained again to the Court stating, "I'm subjected to very difficult conditions.  The conditions of the interrogation are difficult and I am not sleeping enough."

Furthermore, in contrast to the Respondents' statement, the doctor did not decide that Qur'an "was fit for interrogation" but rather he was " fit to stay in the detention center".  This is the determination of Dr. Alexander Romanoff, the physician from the detention center.

21. The Respondents confirm that Petitioner Ghanimat was denied sleep for many hours and that he was interrogated intensively.  They stated:  "He was interrogated in an intensive interrogation and therefore the interrogators are not allowing him to sleep according to his will."  The manner in which they are depriving him of sleep is through the "Shabeh" means, which illustrates its true purpose.  This is clear from Ghanimat's affidavit attached to the Petition.

22.  According to regulation 11 of the Prison Regulations 1978, a detainee must be permitted to sleep at least six continuous hours in one day.  Continuous sleep deprivation causes bodily injury, which at times is irreparable.  The Honorable Court held in Civil Appeal 8077/96 Chrisophal Chaim v. Provident Officer that lack of sleep was the determining factor for the outbreak of an epilepsy fit.

Blaring Music:

23.  The Respondents confirm that indeed, during the course of the "Shabeh", blaring raucous music is played.  According to the Respondents' version, the music must be blaring in order to prevent communication between various interrogatees who are "waiting" together, and it is clear the quiet music would not achieve this purpose.

But this claim that the music is played only when a number of interrogatees are sitting together is not correct.  It is a fact that the music is also blasted when the interrogatee is held alone, when there is no opportunity that he will talk with anyone except himself.  As  stated in affidavit in Attachment 2:

All the time, from morning to night there is blaring Western music.   Rarely, but at times for short periods, the music stops.  They said to me that the music is designed to prevent communication between the different detainees, but this claim is totally untrue.  First -  no detainee is placed next/near to another detainee and all the time there are guards in the place.  No communication between detainees (in any event they can't see anything) can take place because all the time there are wardens in the area and they without a doubt oversee quite well that there will not be any contact.  I am convinced that the music is designed only to prevent sleep and to stupefy the senses of the detainees, especially "Middle Eastern" detainees who are not used to this kind of music as it is so nerve-wracking...Also, during the periods that they sat me in the cell that is coined the "closet" there was the same raucous music, despite the fact that there is absolutely no chance for communication between detainees...The sitting position and music together gave me  a feeling that in another minute I would go crazy and lose my mind.  Not once I cried when I felt paralyzed and that I couldn't get up.  Also when I pleaded and screamed, I humiliated myself but even that didn't help.

24.  The conclusion requested here is that the music is a clear means of interrogation and not a means to prevent communication between the detainees.

The Requirement for Proportionality for the Different Measures:

25.  Even if the Respondents claim that some of the means are employed to safeguard the security of the facility and the interrogators, and even if the Petitioners' claims are correct that the various measures employed are clearly interrogation methods, a rational connection between the means and the purpose must still be proven.

The Petitioners will claim that the purpose of the extraction of information in interrogation and the purpose of safeguarding the security of the center do not justify the various measures described above. The means described above, which are confirmed by the Respondents, depart greatly from what is required.  There are means in which the injury is far less extreme, and which may lead to the attainment of all the claimed objectives.  It is possible to interrogate without violating in any way the rights of the interrogatee.

It is incumbent upon the Respondents to choose the means which harm the interrogatee in the least possible manner.  No effort has been made to choose these means.

27.  The means to safeguard the interrogation center are legitimate only as long as interrogatees are held in a reasonable and proper manner in the detention facility.  In fact, the Respondents' need to safeguard the facility, arises from holding the detainees in an unlawful manner at the outset in open hallways instead of orderly cells.  From here, the Respondents cannot wash their hands clean and claim that the tremendous suffering  caused to the Petitioners during the course of the "waiting",  taking into account their safeguarding needs, is not as problematic as it may seem.

Aside from security interrogations which occur in the interrogation center in Israel, there are other investigations that at times reach the importance of security interrogations, but it would never be suggested by other interrogation authorities - including the Israeli police - to use the measures described in this Petition.

See further "Requirement of Proportionality and Interrogation Methods" attached as Attachment 4.




Attachment 4

Budget Difficulties or Logistical Problems Justifying the Violation of Rights Should Not Be Considered:

28.  In the past, the Respondents have claimed that the lack of resources or difficulties in organization compelled the "unique" detention conditions for Shabak interrogatees.  This claim should be totally rejected by the Honorable Court, in accordance with a number of decisions in this spirit which were accepted by the Honorable Court.

Shabah Causes Pain and Suffering -  Accumulated Experience of Different  Interrogatees:

27.  The methodical nature, lack of originality, and the repeated use of the same methods demonstrate that "Shabeh" is employed routinely against interrogatees in Shabak interrogations.  All interrogatees attest to the enormous suffering and pain caused by these measures.  The meaning - we are dealing with a methodical torture that is used regularly by these interrogation forces.

Presented below are several quotations from affidavits of  interrogatees who were interrogated in different periods in the various Shabak interrogation centers and they form an inseparable part of this petition. 
Attachment 5a-e

Nasser Daoud Al-Azraq, interrogated in Shiqma prison. From his affidavit before Adv. Allegra Pacheco from May 16, 1996:

Afterwards they put a tight  sack on my head, which made it difficult for me to breath.  They put handcuffs on my hands and feet.  They tied them in a tight manner, which caused my hands and legs to swell and to bleed.  They put me on a small chair which was very low, and tied my hands behind the back of the chair...This condition continued without sleep until Thursday at night, and paralyzed me.  I started to feel that I cannot suffer any more.  My nerves were paralyzed and destroyed.

Khalid Yusef A-Braghit, interrogated in the Russian Compound in Jerusalem, from an affidavit before Adv. Allegra Pacheco, from July 1, 1996:

From the first day of my detention, June 16, 1996, I was continuously deprived of sleep, as I was shackled to a small chair in a painful manner, which is called "Shabeh".  As a result of this difficult and painful position, I lost my feeling in parts of my body and I felt dizzy.  My hands swelled up.

Abed Al-Rahman Al-Ahmar, interrogated in the Russian Compound in Jerusalem, from an affidavit in front of Adv. Allegra Pacheco, March 8, 1996:  Note:  In this case a variation of the widely- used "Shabeh" method  was carried out:

...They forced me to sit on a chair with my hands shackled in front of me and my feet under the small chair... the back is tensed/extended in the air, between the small and a regular chair, like an athletic stomach exercise.  As a result, you feel that your stomach is tearing apart and your back is breaking...

...In the second form it happens in the opposite way.  The hands are tied behind my back, and they repeat this exercise in a new round...during this exercise I started to vomit on my clothes, but they were not satisfied with this, and they forced me to do this "exercise" over and over again...

Malek Najah Daoud Bikeirat, interrogated in the Russian Compound in Jerusalem, from an affidavit in front of Adv. Allegra Pacheco, from October 5, 1997, submitted in HCJ 5837/97 Malek Najah Daoud Bikeirat v. Minister of Defense:

Until today I am held in "Shabeh" - in painful positions, the hands and feet chained in handcuffs, and this is causing my hands and feet to swell and many pains.

Raji Mahmud Saba, interrogated in Shiqma prison, from an affidavit before Adv. Mustafa Yehia from September 10, 1997, submitted in HCJ 5304/97 Raji Mahmoud Saba and the Center for the Defense of the Individual v. General Security Service:

After I reached the interrogation section, I was held in the Shabah position.  I was seated on a low stool whose front legs were lower than the two in back.  I was sliding down on the chair, while my hands were shackled behind my back ... I was hooded with a sack on my head which reached the middle of my chest, and loud/raucous music playing non-stop...In the above Shabeh position I was not able to sleep.

Dr. Samir Salah Al-Qadi, interrogated in Shiqma prison, from an affidavit in front of Adv. Mustafa Yehia from April 24, 1997, submitted in HCJ 2597/97 Dr. Sami Salah Al-Qadi and the Center for the Defense of the Individual v. General Security Service:

Immediately after I reached Shiqma prison, I was held in the Shabeh position.  I was sitting on a low chair and my hands were shackled in a very strong way behind my back...  My feet were shackled, the stool was glued to the floor, I was hooded with a over my head and the raucous music played non-stop day and night.  The sack reached down to my shoulders and caused me difficulties in breathing.

From April 15, 1997, I have been held in the above position, in the Shabeh position, and my interrogators are preventing me from sleeping.  I should state that only on the night of the Passover seder was I  held in a cell alone...and on this night I slept and except for this night, I have not slept.

Asam Sami Sarhad Nahal, interrogated in Shiqma prison from an affidavit before Adv. Andre Rosenthal from March 4, 1997, submitted in HCJ 1494/97 Asam Sami Sarhad Nahal and the Center for the Defense of the Individual v. General Security Service:

I would ask to add that most of the time when I am not in the interrogation room I am held in the Shabeh position.   I am siting on a low chair, my hands held behind my back in tight handcuffs, handcuffs on my feet, the sack hooded on my head and strong music plays almost non-stop.

Nawaf Ismail Husein Al-Qeisi, interrogated in the Russian Compound in Jerusalem.  The testimony was taken by Yuval Ginbar and Najib Abu Raqia from B'tselem on November 26, 1997:

After the first interrogation they put me in "Shabeh".  They seated me on a small chair with both my hands tied to the back of the chair in tightened handcuffs, both my feet were tied in handcuffs and on my head a sack... Many people before me wore this sack, and their smell stuck to it.  It seems there were people who vomited in it...

...I was in Shabeh for 15 continuous days, including Friday and Saturday.  They did not let me sleep even an hour...

...They put me in "Shabeh" also standing - in the yard or in the hall, when my hands were tied behind me to a pipe in the wall.  Sometimes they tied them regularly, and sometimes they pulled them from above, such that the body was pushed forward.  They used this maybe 3 times, but mostly for short periods, except once for the entire day.  After maybe eight days, they put me once to stand in "Shabeh" (when the hands were in a regular  position, tied behind but not stretched) all night.  I went out in the same day from the interrogation at about 4:00 p.m. and I ate, I sat in Shabeh for two more hours and then afterwards they made me stand until the next morning.  Several times I collapsed and my arms were stretched backwards. I am to this day receiving massages in order to relieve the pain.

>From an affidavit of Adv. Lea Tsemel regarding the interrogation of Felah Abu Ramila, interrogated in the Russian Compound in Jerusalem taken on February 13, 1997:

Felah Abu Ramila was brought before me by a warden who works in the Shabak section.  He came to me bent over, walking with difficulty and dragging his feet.  His left hand was very swollen, and he spoke slowly and with difficulty.

He slunk on the cement bench in the visitor's room, put his head on the table and said that he couldn't take any more, and he is dead from exhaustion.  He said that he had not slept since Sunday [the affidavit was taken on Wednesday], and that all the time, except for interrogation sessions, he is held shackled by his left hand to a low stool and they are intentionally preventing him from sleeping.  In effect, except for short breaks for sleep on the weekends, he has not been allowed to sleep since his arrest.  His entire body is in pain.  A doctor in the detention center ordered that he should not be shackled by his right hand - and this is following his prior complaint and showing his swollen hands as a result of the continuous shackling.

Conclusion:

26.  In light of the above, it is requested by the Honorable Court to turn the Orders Nisi into final orders. In the event the Honorable Court will not accept making a final decision on these Petitions, it is requested from the Honorable Court to issue the interim injunctions as requested.  

Allegra Pacheco, Adv.




Lea Tsemel, Adv.

January 7, 1998

Attachment 2:

Affidavit

I, the undersigned, Felah Abu Ramila, after I have been warned that I must state the truth and that I will liable to punishment set by law if I do not speak the truth, attest to the following:

1. I was a detainee and interrogated by the Shabak at the end of January through February 1997 .

2.  I was requested by my Adv. Lea Tsemel to describe in detail the meaning of  "Shabeh" in the course of Shabak interrogations, the manner of shackling, the feelings that accompany it, and the methods of sitting and  its implications.

I was told by Adv. Lea Tsemel that the issue in question which will be raised in front of the Israeli High Court is:  Does Shabeh constitute torture or not?

3.  I was a detainee in the hands of the Shabak and I was in Shabeh for hours on end.  For approximately, four continuous days they did not allow me stand up at all,  and all the time I was in Shabah.  Also, afterwards, they would sit me for more hours on end and  entire days in Shabeh.

The Meaning of Shabeh:  They forcibly seat me on a small chair which is about 20 centimeters in height off the floor, a square chair, like a chair in a kindergarten.  The back of the chair is made of iron and the seat from wood.  The seat is made from a smooth wood and it is flat, while the front legs of the stool are shorter than the back legs of the stool.  There is no way to sit even for a second on the chair comfortably, rather at all times one has to make an effort not to slide down from the flattened seat as a result of the slanting angle.

The stool itself is chained to the floor with a lock, and I saw that it is a Rav-Bariach brand lock.  My hands are shackled and I am chained in a crucification position, where one hand is pulled through from behind the back of the chair and tightened from metal handcuffs and   the second hand is pulled though from behind the back of the chair.  The feet are chained together in metal cables.

It is impossible in this position to stand and it is impossible in this position to make the slightest of movements and it is impossible in this position to allow the blood to flow freely in the body.

My hands swelled immediately because of the position and because of the fact that the handcuffs were intentionally locked tightly.  In my case, my hands swelled so much and I complained to the judge  and showed him my swollen hands.  The judge ordered to bring me before a doctor, and the doctor in the detention center recommended that I stay shackled only by one hand.  Therefore, after a continuous period where I was shackled by both hands in the above-mentioned position, according to the doctor's instructions I was shackled only by one hand in the same twisted position.  Also my feet swelled as a result of the lack of blood flow from this position

On my head they hooded me with a sack made from a thick material.  For a prolonged period, I was hooded for about 20 or 18 days with a sack on my head. The sack was opaque, and only through difficulty could one breath with it.  The sack was made from tarpaulin.  On top of  the sack with a foam top.  The sack falls to the shoulder.  All the time that you are hooded in that sack, you feel a great heat, especially in the head, and near strangulation.  After more than two weeks during which I sat hooded with the sack, I finally fainted from lack of air, and I had difficulty breathing.  I lost consciousness one morning and an interrogator by the name of Ami came and called me by my name as I was sitting in Shabeh in the hall.  When I didn't answer him, he lifted the sack and fresh air entered.  They threw water on me and I awoke.  My mouth was dry and I had saliva on my mouth.  After this the Shabak interrogator Ami decided to take off the sack, and he exchanged it with black plastic goggles which one can't see from at all.  Each time after that, when the warden wanted to put the sack back on my head, I would say to him that according to Ami's instructions, it is prohibited to put the sack on me. After a clarification they would put on the goggles.

There were times when the warden refused to put the goggles on me, and I would call out, "Ami, Ami" and if Ami was would see me he would himself exchange the sack with the goggles.

Music:  All the time, from morning to night, there is blaring Western music.   Rarely, but at times for short periods, the music stops.  They said to me that the music is designed to prevent communication between the different detainees, but this claim is totally untrue.  First - no detainee is placed next/near to another detainee and all the time there are guards in the place.  No communication between detainees (which in any event they can't see anything) can take place because all the time there are wardens in the area and they without a doubt oversee quite well that there will not be any contact.  I am convinced that the music is designed only to prevent sleep and to stupefy the senses of the detainees, especially "Middle Eastern" detainees who are not used to this kind of music as it is so nerve-wracking...Also, during the periods that they sat me in the cell that is coined the "closet" there was the same raucous music, despite the fact that there is absolutely no chance for communication between detainees...The sitting position and music together give a feeling that in another minute I would go crazy and lose my mind.  On more than one occasion,  I cried that  I felt paralyzed and that I couldn't get up.  Also, I pleaded and screamed and humiliated myself, but even that didn't help.

4.  Every time that they didn't interrogate me, and except for a few times that they allowed me to sleep on a mattress on the floor of the cell, I was sitting in Shabeh.

Not all Shabah is set up in the hallway. Sometimes they sat me in the same Shabeh but in a small cement cell that looks like a closet and  is closed with a curtain.  It seems to me that there is a row of cells and they have cement between each cell and a curtain on the outside.  I didn't see or feel a door rather a curtain.  Also, during the times that they sat me in the cell that is nicknamed the "closet" there was the same raucous music, despite the fact that there is absolutely no chance for communication between detainees.

In the same cell "the closet" there is a pipe that comes out of the wall.  In the pipe is a large metal ring.  They put the hands inside the rings and chain them to the rings, sometimes with a stool and sometimes without a stool. 

The food is provided in the bathroom without cutlery and one must eat with their hands.  The feet are handcuffed all the time.

5.  For the question at issue, as I understand, for the hearing - what is the meaning of Shabah and does the above described actions fall within the standard of torture, my answer is unequivocally yes.

First - the Shabeh sitting position functions according to its design- to prevent the body and mind from all sleep and rest.  The body is in pain all the time and the muscles and flesh are distressed.  Powerful pains develop in the lower part of the body which is always sliding downwards, scuffing my skin and body.  The hands swell.  The feet swell.  The entire body aches.  Pains in the lower back develop especially, from the continuous sitting in the abnormal position.  Until today, I suffer from these pains.  I am convinced that this sitting position causes permanent irreparable disformities.   I am under medical care until today. 

>From a psychological perspective, the person feels that he is unable to do anything, like an animal on a leash. The feeling is that death is better than to continue in this condition. I recall that I prayed that there would be a confrontation, that they would even beat me, but that they wouldn't sit me like an animal in this painful and humiliating condition that causes madness. 

6.  I am not young.  I am over 40 years old and the father of five children.  Soon I will be a grandfather.  I am not a spoiled man, and I have undergone a lot in life, including poverty and suffering and hard work.  But something like this I have never undergone in my life, and this is torture in the full meaning of the word.

7. This affidavit was given to submit to any institution.

8.  I attest that this is my name and this is my signature and the content of my affidavit is true.

Signature of Felah Abu Ramila

Affidavit affirmed by Lea Tsemel, Adv. on January 6, 1998 in Jerusalem.

Attachment Four:  Memorandum of Law: The Proportionality Requirement and Interrogation Methods

A. As stated, there is no dispute that the interrogation authorities are entitled to employ appropriate measures for the purpose of safeguarding the security of the interrogation facility and protecting the interrogators, and also the need to prevent communication between the interrogatees in the event that this may undermine the interrogation.

B.  Together with this, the legality of the means whose purpose is to achieve the aforementioned purposes, is conditioned among other things by the proportionality of the means taken.  A measure that violates the basic rights of the detainee- his dignity, his person and his free choice- must stand up to the proportionality requirement, like any act of another authority.  For this purpose see:

HCJ 5510/92 Turkoman v. Minister of Defense et al, Psak Din 48(1) 217, 219-220;

HCJ 987/94 Yurnot Kavei Zahav (1992) Inc. et al v. Minister of Communications, Psak


 Din 48(5)412, 434;

HCJ 4541/94 Miller v. Minister of Defense, Psak Din 49(4) 94, 138;

HCJ 3477/95 Ben-Atiya et al v. Minister of Education, Culture and Sport, Psak Din 


49(5) 1, 9-15;

HCJ 4330/93 Gains et al. v. Tel Aviv District Committee of Israeli Bar Association,


 Psak Din 50(4) 221, 230-232;

HCJ 5016/96 Chorev v. Minister of Transportation (not published)

HCJ 1715/97 Office of Securities Regulation in Israel et al. v. Minister of Finance et al,


(not published).

See especially decision of Chief Justice Barak in HCJ 4330/93 page 232.

C. The principle of proportionality derives from the assumption that the purpose of the administrative act is appropriate.  The question we are dealing with here is whether the selected measures are legal.  Three components (or sub-tests) have been established by precedent for the proportionality test:

i.  The suitability test or rational connection: "The measures which the authorities are employing must be decreed for the purpose of achieving the purpose which the administration seeks to obtain.  The means must lead in a rational way towards the obtaining of the purpose." (HCJ 3477/95 above, page 12).

ii. The least harmful means test:  "The measures which the authority chooses must harm the individual in the least harmful way....The employment of the principle of proportionality - and the point regarding the least harmful means- must be recognized in the range of maneuvers of the ruling authority." (Ibid., at 12-13).

iii.  The test of proportional means through a narrow meaning:  "The chosen measures...must be proportional between the benefit which will come out of it and the scope of its harm to a person's constitutional right." (HCJ 1715/97 above, page 13).

D.  The Means Which The Respondent Takes Are Illegal, Because They Do Not Stand Up to the Tests of Proportionality:

i.  Between the stated objective and the various means, there is no rational connection. The shackling of the interrogatee in a painful position on a low chair for extended and continuous periods of time (and how much moreso shackling in the above manner during "waiting") is totally unnecessary for safeguarding the interrogation facility and the interrogators.

ii.  These selected measures harm the interrogatee to the greatest extent possible, and not in the least possible manner.  There is a wide range of reasonable safeguarding means available to the interrogator's team  for the purpose of safeguarding  security and preventing communication between interrogatees.  Just like in all criminal interrogations, it is possible to assure that the interrogatee does not come into contact with other suspects through holding arrangements in separate cells and strictness of separating the detainee at every stage of the interrogation.  It is never critical to employ degrading measures that are likely to harm the health of the detainee, for example hooding with a sack on his head.

It is possible to safeguard the facility and the interrogators through proper safeguard measures, which do not cause the detainee pain any suffering.  The  Respondents chose measures (shackling to a low chair etc.) whose harm to the interrogatee and his person is extreme, at a point where no one would suggest to employ them in a regular police interrogation against a person suspected of the most violent offenses.

iii.  The benefit the Respondents assert which is derived out of these measures  is not  preventing future terrorist attacks but rather safeguarding the security of the interrogation facility.  This "benefit" is not proportional to the harm to the interrogatee (proportionality in the narrow meaning), because the danger that the interrogatee, the detainee inside the facility, will assault his interrogator or will flee is miniscule, while the harm to his body and dignity is definitively continuous and severe.

E.  In summary, the Respondents chose especially, measures whose harm to the detainee is harsh and dangerous when they could have employed reasonable means, which harm the interrogatee far less and which are employed in regular police interrogations for security purposes and preventing communication between suspects. As such, the Respondents violate  the Basic Rights beyond what is necessary for the interrogation needs, and in total violation of the law.

Basic Rights Preserved/Accorded to Every Detainee

1. Section 9(a) to the Criminal Procedure Law (Execution of the Law-Detentions Authorities), 1996, prohibits absolutely the holding of a detainee under detention conditions which harm the detainee's health or dignity.  The law authorizes the Minister of Interior to establish regulations, "Special Directives Regarding Applicability of Sections 8 and 9 As to Holding of Persons Suspected of Security Offenses" (Section 11(4)).  However, there is nothing in this authorization to permit harm to the dignity of the detainee or his person, or in violation of the central and explicit purpose of the law and in violation of Basic Law: Human Dignity and Liberty.

2.  Time after time, this Honorable Court upheld the obligation to safeguard the Basic Rights of every detainee and prisoner and not to cause him harm beyond what is needed from denying his freedom.

See the statement of the Honorable Justice Orr in BBS"P 7223/95 State of Israel v. Roitstein (unpublished) regarding holding conditions for detainees (in paragraph 3 of the decision):

Paragraph 4 of the Basic Law establishes that all persons are entitled to protection of their life, body and dignity.  There are movement limitations and other limitations from the power of the law against the prisoner or the detainee and many liberties are harmed.  But for him, like every person, there is the obligation to preserve his honor.  This obligation falls on every government body (Section 11 of Basic Law)... Included within the framework of the obligation to preserve the detainee's honor, is his right not to be degraded and not to be exposed to sub-human detention conditions which could harm his health and his dignity. Those who are still presumed innocent and their guilt has not been established are [today] the ones who are not being entitled to humane treatment, and they are subject to detention conditions that are harmful and degrading.

And as Justice Dorner stated in Civil Appeal 4463/94 Golan v. Israel Prison Service, Psak Din 50(4) 136, 188:

The test of the rhetoric of Basic Rights of the Person, and in particular the basic rights preserved for prisoners, is the readiness of the society to pay a price in exchange for their attainment.

3.  In our case, the Respondents must preserve the basic rights of the Petitioners, as they are still considered innocent.  Even if it is cheaper and simpler for the Respondents to employ the degrading measures in which they employ, this is prohibited.  They must safeguard the security of the interrogation facility and prevent communication between suspects with measures that do not harm the detainee's dignity and person.

(Ed. Note:  This memorandum of law was written by Eliyahu Avram, Adv.) 

On January 8th, the High Court joined the Qur'an and Ghanimat petitions with the two prior petitions  - HCJ 5100/94 (PCATI) and 4054/95 ( on violent shaking).  It rejected unanimously Qu'ran's attorneys request for an interim injunction to stop his incommunicado detention relying on State Attorney Yehuda Shefer's statement that "at this stage of the interrogation none of the measures delineated in the petition are being employed against the Petitioner."   

On the same day, the court also rejected in a close five-four decision (with Chief Justice Barak in the minority) the request to issue an interim injunction to stop the torture of Ghanimat.  Effectively, this provided the green light for  the Shabak to continue holding Ghanimat in Shabeh.    He remained in Shabeh for approximately another month.  His entire interrogation period totaled 109 days. 

The following is the text of this decision.  

In the Supreme Court Sitting At the High Court of Justice HCJ 7563/97

Before:

Honorable President A. Barak



Honorable Deputy President S. Levin



Honorable Justice A. Goldberg



Honorable Justice T. Or



Honorable Justice A. Matza



Honorable Justice M. Cheshin



Honorable Justice Y. Zamir   



Honorable Justice T. Strassburg-Cohen



Honorable Justice D. Dorner

Petitioners:
1. Abed Al-Rahman Ghanimat



2. Public Committee Against Torture In Israel




against

Respondents:
1. Minister of Defense



2. General Security Service

Petition for Order Nisi and Temporary Injunction

Date of Hearing:   January 7, 1998

For the Petitioners:  Advocates Lea Tsemel, Allegra Pacheco, Dan Yakir

For the Respondents: Adv. Shai Nitzan

DECISION

1.  We have not yet finished hearing the arguments by the parties.  We request to hear argument regarding the legal basis for the Respondents' activities (e.g. the necessity defense).  These arguments will be heard together with HCJ 5100/94 and HCJ 4054/95 which raise similar problems.  The Secretariat is requested to set a hearing at a close/early date.

2.  Considering the circumstances that were clarified regarding the case of the Petitioner and without taking any position as to the determination we will reach after we hear completed argument, we have decided by majority opinion (and dissent - the opinions of the President Barak, Deputy President S. Levin, Justice T. Or and Justice D. Dorner) that we will not, at this stage of the hearing, issue an interim injunction.

Issued on this day, January 8, 1998.

In the Supreme Court

Sitting as the High Court of Justice

In the Matter:  1. Abed Al-Rahman Ghanimat





2. The Public Committee Against Torture
HCJ 7563/97



Adv. Allegra Pacheco, Jerusalem 



1. Fuad Qur'an



2. The Public Committee Against Torture In Israel  

HCJ 7628/97



Adv. Lea Tsemel, Jerusalem









Petitioners




Against



1. The State of Israel et al



State Attorney's Office









            Respondents

URGENT REQUEST TO ACCEPT SUPPLEMENT TO PETITIONERS' PRINCIPAL ARGUMENTS

The Honorable Court is requested to accept the supplement to the Principal Arguments for the Petitioners for the following reasons:

1. On January 7, 1998, the Petitioners submitted their Principal Arguments.

2.  The Petitioners requested to reserve their right to complete the Principal Argument since the Respondents had not yet submitted a response in writing, and they were not able to respond to the Respondents' arguments.

3.  In the hearing on January 7, 1998, conducted before a panel of nine justices, the Respondents still did not submitted a response in writing.

4.  The hearing finished at the last minute at 9:30 at night without providing the Petitioners with an opportunity to complete their arguments.

5.  Since the subject of these petitions are of grave importance, and the High Court is likely to issue a seminal opinion on the issue, it is requested from the Honorable Court to allow the Petitioners to complete their Principal Arguments and accept the attached supplement.

Law and justice obligated the Court to accede to this request.

A. Pacheco






January 11, 1998

Adv. for the Petitioners

Supplement to Principal Arguments For the Petitioners





(Submitted January 11, 1998)

The Honorable Court is requested to accept this supplement to Principal Arguments for the Petitioners since the hearing from January 7, 1998 finished at the last minute and the Respondent has yet to submit an affidavit and/or response in writing:

Additional Facts:

1.  The Petitioner Ghanimat is sitting in the painful Shabah for 58 days.  He describes in the attached affidavit from January 8, 1998 the pain caused by the Shabah, the maddening music, the hooding by the sack, his continuous aches and pains in his back, neck, hands and feet.  On January 8, 1998 the military Court in Hebron extended his interrogation for 30 additional days.

2. Before the hearing to extend his detention, Mr. Ghanimat informed his lawyer that he sat in the painful Shabah for 15 continuous hours before his meeting with her.  He also sat in the painful Shabah position while the hearing before the expanded panel of the High Court was being held on January 7, 1998.

3.  Mr. Ghanimat informed his attorney that he gave a long police confession about two weeks after his arrest on November 13, 1998 and another short one on December 10, 1998.  A month has passed and he hasn't given any additional confessions since he confessed to all that he knows.  For the last month he has been interrogated intensively regarding the location of a weapon in which he has no information as to its whereabouts. 

4.  Also on the date of this writing, there is no possibility to provide updated information regarding Petitioner Qur'an, since he remains isolated from the outside world (still in place, is an order prohibiting his lawyer from meeting with him).

A.  It is Incumbent Upon the High Court to Adopt the Official Position of The State of Israel, Presented to the Entire World Confirming an Absolute Prohibition  on Torture and Abuse.

This position was presented by the representative of the Ministry of Justice before the United Nations Committee Against Torture (The 18th meeting of the Committee Against Torture -Geneva May 7, 1997)

1.  The position of the UN Committee parallels Israel's official position presented by Adv. Nili Arad and Adv. Shai Nitzan.  This position emphasizes the absolute prohibition in Israel of torture and other methods of cruel inhuman or degrading punishment (hereinafter: abuse), without any room for exceptions.  In the document that Israel presented it was stated in paragraph 3:

3. ...The prohibition on torture is absolute.  As a result, and despite the current predicament of the State and the pressing need to fight terrorism, investigators are never, and have never been, authorized to use torture, even if its use might possibly prevent some terrible attacks and save human lives.

Likewise, as stipulated by Article 16 of the Convention, it is  absolutely forbidden to use cruel inhuman or degrading methods interrogation. [Emphasis added].

Mission Permanente d'Israel aupres de l'Office des Nations Unies des Organisations internationales a Geneve, Statement by Ms. Nili ARAD and Mr. Shai NITZAN, 18th Session of the Committee Against Torture(CAT), Geneve, 7 May 1997:

2.  This position is consistent with what should be the State's position, since it fully parallels Israel's commitment upon approving the Convention Against Torture, conforms with the other international obligations of the State of Israel and with the language and spirit of Israel's laws, and solidifies her image as a nation of law.  As evidence for this position, attorneys Arad and Nitzan point out in paragraph 13 that :

...there are number of provisions which include reference to penal sanctions following the causing of harm to persons under interrogation whose scope is wider than that of the UN Convention [emphasis added]."

As an example, attorneys Arad and Nitzan present in the continuation of this paragraph, sections 277, 329, 333, 368B, 368C, 380, 382, and 427 of the Penal Law, and also paragraph 65 to the Military Jurisdiction Law.  Among these sections, it is appropriate to highlight sections 368 B-C and 380, whose subject is assault and abuse.  In other words, the State of Israel affirms that it has accepted along with the world community that in Israel it is unequivocally prohibited at all times, to torture interrogatees or to abuse them,   The paragraphs in the Penal Law concern, among other things, assault and abuse of a minor or incompetent person, and assault which causes real injury.

3. The Petitioners will claim that the only way one can interpret attorneys Arad and Nitzan's statements in the name of the State of Israel in which they recall the absolute prohibition in Israel of torture or abuse without exception including when it is urgent need to save life, and the above-mentioned sections in Israeli law, is as such:  If a public servant violates the guidelines of those sections during the interrogation of a person, he will not be provided with the defenses in the law (assuming we are speaking about a competent person), since the prohibition on torture and abuse against interrogatees [in Israel] is absolute.

4.  The Petitioners will argue that the Respondents' position presented to the Honorable Court, that under the necessity defense one can commit assault against an interrogatee, by "violently shaking him" or though "Shabeh", does not correspond with the official position of Israel as was presented in the aforementioned document, and cannot be endorsed by the Supreme Court in this honorable panel.  It is upon the Court to adopt the sole official principled position of Israel regarding the absolute prohibition of torture and abuse, as was presented to the UN Committee Against Torture.

5. The Petitioner will argue that the necessity of defense, as it is aptly name, arises only during a criminal proceeding.  It is not, and cannot be linked with every decision in principle regarding preventing illegal behavior. The necessity defense must be evaluated through its role in criminal proceeding in accordance to the specific circumstances of the incident itself.  The necessity defense, like all other defenses under law, is not a code for permissible behavior on its own. It exists only in the context of providing an opportunity to defend against conviction for an act that is absolutely prohibited under law.

6. In the past, the Respondent claimed that the Court cannot place general limitations on Shabak interrogation methods, since it would entail a restriction of the applicability of the necessity defense.  On this matter, we will argue that one cannot view the necessity defense as an unlimited defense, and that it can be interpreted as inapplicable to the most serious offenses.

7.  An example of this can be found in the Investigation Commission Regarding Interrogation Methods of the General Security Service Regarding Hostile Terrorist Activity, Report, Part One. [Landau Report] Jerusalem, October 1987, Paragraph 4.22:

More grave is the problem of the interrogator giving false testimony before a court regarding interrogation methods in criminal complaints from persons who were interrogated by interrogators of the Service.  Here, the necessity defense will not be provided for him according to Section  22 or "following orders" by an officer in charge according to Section 24(a)(1), since the giving of false testimony is a serious criminal offense and a totally illegal act, that should raise a black flag that says "prohibited" [emphasis added]. 

8.  The sanctioning of torture and/or inhuman treatment and/or humiliating treatment, based upon a future option of the "necessity defense" is drastic in and of itself even more than the serious criminal offense and illegal act of false testimony upon which the Landau "black flag" is raised.

B.  "Shabeh" falls within the prohibition of the use of torture and inhuman and degrading  treatment and it is totally prohibited:

1.  This prohibition is reflected in the position of the Convention Against Torture and the UN Committee from May 1997 which dealt with specifically, the use of Shabeh in  Israeli interrogations:

Restraining in very painful conditions, hooding under special conditions, sounding of loud music for prolonged periods, sleep deprivation for prolonged periods...constitute torture.

Conclusions and Recommendations of the Committee Against Torture, Geneva May 1997.

2.  The UN Committee also determined that there is no place for using the excuse of the "necessity defense" to justify the employment of torture and abuse against a detainee under interrogation.

The Committee acknowledges the terrible dilemma that Israel confronts in dealing with terrorist threats to its security, but as a State party to the Convention Against Torture, Israel is precluded from raising before this Committee exceptional circumstances as justifications for acts prohibited by Article 1 of this Convention.  This is plainly expressed in Article 2 of the Convention." [emphasis added].

Conclusions and Recommendations of the Committee Against Torture, Geneva, May 1997.

C.  Interrogation Methods Permitted by the Landau Report Are Prohibited Measures:

1.  The Respondents argued during the hearing that in fact there were specific references on the government level, in various guidelines instructing Shabak interrogations, and in the rules of the Landau Report regarding these methods.

2.  The Respondents claimed that the Landau Report was based upon the decision of the European Court for Human Rights in the case of Northern Ireland v. UK.

The subject which was litigated in the hearing before the European Court was the interrogation methods employed in Northern Ireland from August to October 1971   against 14-15 detainees.  These methods were employed for 4-5 days.  The hearing dealt with five methods that were used against the detainees - sleep deprivation, noise, painful position (including standing), hooding, limitations of food or drink

Before the hearing of the petition in front of the European Court, these methods were investigated by two British commissions: the Compton Commission from August 1971 and the Parker Commission from 1972.  The Commission by majority vote approved these interrogation methods, however the minority opinion (Lord Gardiner) held that these methods were absolutely prohibited. 

When the findings of the Commission were brought before the British Government, the government chose to adopt the minority opinion and decided to prohibit these methods. .

In the petition itself, the European Court determined that these methods did not constitute torture.  This was due to the level of intensity of pain that was caused during the employment of these methods which were employed for only 4-5 days.  However, the Court ruled that the interrogation methods fell within the realm of inhuman and degrading treatment and therefore were prohibited unequivocally in accordance with Section 3 of the European Convention for Human Rights, 1950. See: Northern Ireland v. The UK, Yearbook 1976, pp. 512-949.

3. The Respondents' attempt to construct the Landau Commission Report on the same level with the "forbearance" of the nations of the world cannot work:  Even before the decision of the International Court, Britain itself explicitly prohibited the use of all these methods from 1971, and there was nothing in the decision of the Court to derive any type of legitimacy to these methods.

D. The Assumption That the Only Way to Obtain Critical Information from Interrogatees Is Through Physical and Psychological Pressure is Dubious:

1. The Respondents give the impression that it is agreed and accepted upon everyone that there is no way to draw out critical information from the interrogatees except to use methods of pressure and coercion.  Without putting themselves as experts on interrogation methods, the Petitioners request to point out that countries which prohibit today all methods of physical and psychological pressure ( like the United States, Spain and Britain), are fighting terror with quite success, while countries which employ torture routinely, like Turkey and Algeria, are succeeding only to widen the circle of mutual violence and terror.

Regarding torture in Turkey, see page 314 to Amnesty International's 1997 Annual Report: 

"Torture continued to be systematic and resulted in at least 25 deaths in custody."

Regarding torture in Algeria, see page 70 to Amnesty International's 1997 Annual Report:

Reports of torture and ill-treatment of detainees in secret detention centers were widespread...In most cases torture was reportedly used to extract information and confessions from detainees.

3.  In this respect, we bring sections from two letters which were written to the editor of the "Times" of London in 1971, in the period when the British forces were using in Northern Ireland similar methods to the ones we are dealing with:

Cyril Cunningham, senior psychologist engaged in prisoner of war intelligence on behalf of the British Government, in a letter to The Times, November 25, 1971:

If the Royal Ulster Constabulary, or indeed the Army, is using the methods reported, they are being singularly stupid and unimaginative...[such methods are used] in fields which, by definition is a sorting process and traditionally and universally this is carried out by poorly equipped units and personnel who scarcely qualify for the description of interrogators in the modern sense.  

The second is where properly qualified interrogators are deprived of adequate aids and resources, usually by commanders and politicians who, in their ignorance, continue to regard interrogation simply as a hostile questioning by people whose only qualification is a loud voice and an overbearing manner.  (The best interrogator I ever met, the one who trained me, had the demeanor of an unctuous person!)...A variety of "backdoor" methods are available, all of which depend for their effectiveness upon the avoidance of brutality in any form."

Mr. L. St. Clare Grondona, Commandant during World War II of the Combined Services Detailed Interrogation Centre, in a letter to The Times, November 27, 1971:

....In the early stages [of the second World War] all our "guests" (and they were invariably so termed) were survivors from either shot-down aircraft or destroyed submarines - usually truculent Nazis cockily confident that it was only a matter of time before Hitler would crush Britain, with world domination in prospect.  They possessed valuable information of which it was our job to extract as much as possible; but always with proper regard to the Geneva Convention.

So it was that our interrogators (then and thereafter) had to be as wily as they were resourceful.  The methods they used were processes of "painless extraction" seasoned with legitimate guile.  More often than not a "guest" would be unaware that he had given useful data.  Courtesy was extended to every prisoner so long as his behavior warranted this - and it usually did.  Comfortable quarters were provided, and prisoners' fare was precisely the same as for British personnel.

It is the simple truth to say that if one of our interrogators had suggested submitting any prisoner to any form of physical duress (which would certainly not have been permitted) he would have been a laughing-stock among his colleagues.  Nevertheless, the "intelligence" we obtained (all the items of which were carefully correlated) was of her interrogation bodies.  One will not hear the argument that other interrogation bodies are entitled to use these above-mentioned methods because of the seriousness of the offenses/suspicions against the interrogatees.

In this respect it should be asked whether we can be assured with certainty that the recommendations of the Respondents to approve these methods stems only from the seriousness of the offense, and not the origins of the interrogatees?

Have we heard the argument that Israeli police interrogators, the military intelligence, the military police are more qualified than the Shabak interrogators and therefore do not need these illicit methods?

E.  Sleep Deprivation Causes Physical and Psychological Damage; Therefore It Constitutes A Criminal Offense and Falls Within the Absolute Prohibition:

 1. During the course of the hearing the subject of sleep deprivation was not raised by either side for an extensive discussion, and this may have created the impression that sleep deprivation is a marginal issue. 

2.  The Petitioners claim that sleep deprivation is a central component in the interrogation, and the Shabah was established among other things in order to keep the interrogatee awake for full days.

3.  The Petitioners will argue that sleep deprivation is recognized and attested to as torture, and the physical and mental consequences accompanying it prove this.

4.  Annexed to this is a memorandum designated solely to sleep deprivation and expands the scope of its importance.








F. The Rationale Behind the Absolute Prohibition on Torture and Abuse of Interrogatees:

1.  In response to the explanations that the Respondents provided why they use the Shabeh methods, the Petitioners request to explain from their perspective the reasons for the absolute prohibition on torture and abuse of interrogatees under international law.

The Petitioners request first to emphasize, following the statements of the representative of the Respondent before the Honorable Court, that the Convention Against Torture distinguishes between torture and cruel types of abuse.  But according to the Convention [in Article 16(1)], there is nothing in the Convention's instructions to lessen the applicability of other Covenants which deal with cruel, inhuman and degrading treatment or punishment.

2.  In this connection, we recall the instructions of Article 7 of the Covenant for Civil and Political Rights - 1966, which the State of Israel ratified in 1991.  According to this article, "[n]o one will be subjected to torture, or to cruel, inhuman or degrading treatment or punishment."  And in all the instructions under this article, "there is no derogation" even in "a state of general emergency which threatens the life of the nation" [Articles 4(2) and 4(1) accordingly].  Accordingly, one cannot derogate from the absolute prohibition under international law for all types of abuse.

3. The absolute prohibition of torture and abuse rests upon on two foundations, in which each one is sufficient on its own to justify this prohibition.  

On the fundamental moral level, this prohibition rests upon the philosophy that there are acts that cannot be done, and this is not because of the great harm that these acts can prevent, rather because these acts are abominable and base and no person - or society - should be in need of them at all.  As an example, we recall the prohibition in international humanitarian law on inflicting injury on civilians in times of war.  This prohibition is not explained because one cannot find incidents whereby a directed injury against civilians can save lives.  On the contrary, one can imagine situations where a bomb directed on a small city can force the residents to go out on the main roads, block the traffic arteries for the enemy army and bring his defeat, such that in the final accounting fewer civilians and soldiers will be killed.    Despite this, it is absolutely forbidden to intentionally inflict harm on civilians.  The basis for the prohibition is in a moral commandment of "thou shall not" inflict harm on helpless individuals, a commandment that does not take into account the numbers or other elements calculated on a cost-benefit analysis.

4.  The prohibition against cruel methods of war like shrapnel bullets, phosphorus, and poison gas, is also not based on the approach of "lessor two evils", but rather on the approach that these methods are "totally evil".  Even if there is a situation of war where these measures could succeed in saving lives and human suffering, the absolute prohibition against their use still applies.

5.  The approach that the body of the person is his fortress is the most fundamental principle in modern humanist philosophy.  The physical integrity of a person is respected even at the price of the lives of other innocent persons.  In this fashion it is inconceivable that a doctor will kidnap the corpse of a person whose family refuses to donate his organs, take out his organs to save another person's life - and he'll be protected under the cloak of the necessity defense or other defense. 

6.  The true expression to this moral perspective rejecting torture absolutely was provided by the British representative Mr. Cox, in the hearings during the drafting of the European Convention for Human Rights.  His proposals were written in dramatic and poetic terms.  They were ultimately accepted and translated into legislative language obligating Europe and later the entire world to outlaw torture completely.  The words of Mr. Cox truly express the deep detestation that the international community harbors regarding torture.  The following is the proposed language of Mr. Cox: 

The Consultative Assembly takes this opportunity of declaring that all forms of physical torture...are inconsistent with civilized society, are offenses against heaven and humanity and must be prohibited.  It declares that this prohibition must be absolute and that torture cannot be permitted for any purpose whatsoever, either for extracting evidence, to save life or even for the safety of the state.

The Assembly believes that it would be better even for society to perish than for it to permit this relic of barbarism to remain.

Doc. 91, Collected Edition of the Travau Preparatoires, The Hague, Martinus Nijhoff, 1975, Vol. 1, pp. 252-4.

7.  The Respondents also claim that there are situations where, despite what was stated above, it is moral and justify to torture and abuse, i.e. the situation of a "ticking bomb".  The Petitioners will contest this and state that from the moment the dam of the torture prohibition is breached, it is no longer possible to stop the flow of further torture and abuse.

8.  If we follow the Respondents' ticking bomb argument, then how will it be possible for the international community to guarantee that its members won't torture prisoners in times of war?  In these cases, soldiers and officers containing treasures of information are frequently captured.  Obtaining information from them could save lives, even the lives of innocent civilians at a time when the bombs are not only "ticking" but exploding all over.  Thus, if an unlimited necessity defense falls on every person, including members of the Shabak, and permits them to torture, the assumption is that this defense also applies to torturing soldiers captured by their enemies who become imprisoned treasuries of information.  The Petitioner will argue that the only way to assure the existence of international law, and to prevent torture and abuse during war and peace, is to adhere strictly to the total prohibition.

9.  Moreover, the Petitioners will make the analogy:  How can Israel raise a storm and legitimately wave the sword of indignation to the world, if heaven forbid, one of its pilots or male or female soldiers is captured by an enemy  and the men of the security service of that country  torture him/her claiming that they are protected by the cloak of the necessity defense?

10.  The Petitioners will claim that by routinizing the use of torture and using the necessity defense as a legal defense for the torture, and claiming the ticking bomb as its justification, Israel itself has opened the floodgates and broken the dam of absolute prohibition of torture.  

11.  In this respect, the Petitioners request to remind the Court of three of many examples of this:

a. HCJ -Al-Zaghal:

In the hearing of HCJ 2210/96 Ziad Mustafa Al-Zaghal v. General Security Service, that took place on March 24, 1996, Adv. Shai Nitzan stated on page 3 of the protocol:

We wrote that in this instance six persons say that he is active in a military organization...six persons, this isn't one person.  We don't have a confession on everything, but it is clear to use that this is a person who six persons say that he is active in an Islamic military organization and he denies this.

In a second hearing on the same matter, on March 27, 1996, Adv. Shai Nitzan stated on page 3 of the protocol:

The reality is that there are suicide bombings and here sits a man, that the Shabak states:  This man who if he talks under interrogation, can prevent bombings.

[After his interrogation] Al-Zaghal was sent on April 7, 1996 to administrative detention [detention without charges or trial] and released on September 12, 1996.  He was not accused of any offense, and the "six persons" were not brought to testify that Al-Zaghal was "active in a military organization" or planned any time of bombings.

B. HCJ Hamdan:

In November 1996, the Shabak and the State Attorney convinced the High Court that they should continue the torture of Muhammed Hamdan.  The judges of the High Court  wrote then (HCJ 8049/96 Muhammed Abed Al-Aziz Hamdan v. General Security Service):

After we examined the secret evidence that was explained to us, we are of the opinion that there is in the hands of the Respondent information to substantiate the well-founded suspicion that the Petitioner possesses extremely critical information, whose immediate procurement will prevent a serious tragedy, save lives, and prevent very severe attacks.

A month later, after his interrogation, Hamdan was sent to administrative detention and released ten months later.  He was not charged with any offense - even with membership in an illegal organization, let alone placing a "ticking bomb".

C. HCJ Mubarek:

 In HCJ 3124/96 Khader Mubarek et al v. General Security Service, the High Court determined that the secret information it examined in camera [behind closed doors] referred to "an urgent need to undermine attacks on people".

The Petitioner in this Bagatz was also not tried, and he was released after administrative detention.

12.  To sum up this point it will be stated:  The prohibition of torture and abuse is absolute.  The international community and even in this case Israel, considers these acts  abominable and revolting so that no circumstance can justify their use.  Opening the window, even if small, through the necessity defense or any other legal structure to justify torture, even if limited to rare instances, will necessarily create a situation where torture and abuse becomes routine.

13.  In light of the above, the Petitioners will argue that it would be well for the Court to prefer the official principle position of the State of Israel discussed above, over the position that the Respondent is presenting.  Even if the Court narrows the interpretation of the applicability of the necessity defense, this interpretation will not add anything new.  It will still have to coincide with Israel's official position and follow the rule, that the Court must interpret the law as if the legislators did not intend for any deviation from the State's international obligations.

14.  Therefore, the Petitioners request the Court to abolish absolutely the use of these methods which the official position of the State, the language and spirit of  Israeli law, and its international obligations commit the State to do so.

Allegra Pacheco, Adv.




Lea Tsemel, Adv.

[Editor's note:  Yuval Ginbar contributed significantly to the drafting of this  supplement.]

This affidavit was taken on the 55th day of Abed Al-Rahman Ghanimat's interrogation.  He was still being held in Shabeh, and because of the Court's refusal to issue an interim injunction to halt the torture, he continued to suffer from these Shabak's interrogation measures.

Affidavit

I, the undersigned, Abed Al-Rahman Ghanimat, after I have been warned that I must state the truth and that I will liable to punishment set by law if I do not speak the truth, attest to the following: 

I confessed to the allegations against me during the first two weeks of my interrogation and I am still being held in Shabeh without anything new.  I have been in Shabeh every day except for Friday and Saturday and during the Shabah they would interrogate me also.  In Shabeh, I am suffering from pains in my back, hands, feet and neck.  I am suffering from dizziness as a result of the extreme blaring music that they play all the time.  

They put me on a small chair whose height in the front is no more than 20 cm and from behind 25 cm.  My hands are shackled behind me and on my head they put a very putrid sack.  This situation continues all week except for two hours of rest in the middle of the week.  As a result of this sitting position for long periods on the chair, I have strong pains in my lower back.  

Regarding the music, it is sometimes in Arabic, Hebrew and English and sometimes just incomprehensible noises.  I would sense the warden entering and exiting the interrogation room when I heard the door close.  

I don't know any reason why they continue with the Shabah except that the Shabak taking its revenge out on me and because of  its desire to cause me suffering.  

The purpose of the music is to hurt me psychologically and to cause me to go crazy and I say this from my experience.  The Shabah affects the entire body physically...

Everything I stated is true.

Abed Al-Rahman Ghanimat

Affidavit affirmed by Adv. Allegra Pacheco in Shiqma/Ashqalon prison on January 8, 1998.

The following are the Principal Arguments for HCJ 5100/94 and excerpts from the Principal Arguments for HCJ 4054/95.  

In the Supreme Court of Israel


HCJ 5100/94

Sitting as the High Court

In the Matter of:  
The Public Committee Against Torture in Israel




by Advocates Avigdor Feldman, and/or Ronit

 Rubenstein and/or Smadar Ben Natan, Tel Aviv

Petitioner

Against




The State of Israel et al


















Respondents

PETITIONER'S PRINCIPAL ARGUMENTS

1.  The Petitioner requests to view the Petition which it submitted as comprising its  central arguments.

2.  The Petitioner refers the Court to Basic Law: Human Dignity and Liberty which states clearly that the interrogation activities of the type that the General Security Service employs, and which were described in all the petitions which stand before this Honorable Court, constitute an affront to human dignity, liberty, and the person.  The Petitioner therefore demands unequivocally that these violations be carried out only by way of  legislation and not by the current legal manner, internal guidelines and directives.

3.   Legislation and only legislation is the appropriate manner to set up an established framework of torture of the body and person, shaking,  hooding, sleep deprivation, continuous waiting, painful shackling, blaring of harassing music and whatever follows this, as detailed in the State's response.

4.  A State which requests to function according to the fundamental principles of human dignity, freedom and integrity of the person is not entitled to institute measures which cause bodily and mental suffering and are based on a dubious theoretical model of the necessity defense.

5. The Petitioner reiterates its argument that the necessity defense in its various forms is not available for the State.  It does not justify unacceptable means of interrogation, which are being disputed in a moral and legal debate which no nation of the world contends for itself the same methods that the General Security Service are requesting.

6. The fundamental and theoretical basis of the necessity defense guides the legislature in the distribution of interrogation means to various authorities.  It is inconceivable that from the laws restricting these measures available to the State to defend its security, would "gush" a spring of special measures from a precarious and debatable source - the necessity defense.

7.  If the necessity defense was available to the State for the various means which it employs to implement the law, public security and the security of the state, then there would be no point for legislation.  The representatives of the State and its authorities would do all in its power to preserve this existing interest. 

8.  The State's response presents a difficult picture of special interrogation measures which are not included among the accepted measures by interrogation authorities in Israel and internationally.  The State's measures cause physical and mental pain in accordance with administrative guidelines coated in the necessity defense. All this creates a disputable moral and philosophical pedestal composed of nothing more than unfettered self-justification.

9.  Various and diverse regimes have created for themselves disputed philosophical and moral frameworks which were designed to protect immoral and oppressive measures which stood against what was broadly socially acceptable.

10.  The Petitioner will argue that the State's response reveals a total blindness and alienation from its position of its fundamental rights to deter, limit and prohibit.  A regime which provides to the executory authority powers to create for itself a moral and philosophical framework justifying impermissible activities under the law, is falling down the slippery slope of self-justification, esoteric moralism and fanaticism and is isolating itself from the accepted values of the nations of the world.

11.  The picture that emerges from the response of the State to the various petitions is the bureaucratization of torture, causing of pain to the body and mental suffering. This bureaucratization is carried out on the basis of a homemade self-moralization concocted by the General Security Service who has convinced itself of the justness of these means, waving the outmoded and not to understate, barbaric flag of the necessity defense.  All this raises significant fears and indicates a dangerous orientation of the State towards bankrupting  principles of basic rights in favor of the self-justified pseudo-moral and pseudo-philosophic necessity defense.

12.  The necessity defense like self-defense belongs to the disputed field of natural laws within the first layer of natural rights before they underwent refinement, organization and regimentation by modern legislation.  The Respondents' appeal to this first normative layer is extremely astonishing.

13.  Even the Respondents arrive at the conclusion that they cannot continue and further the General Security Service regime on an abstract authorization, without appropriate legislation.  The trouble with their proposed law is that (and not coincidentally), the special interrogation measures of these petitions are totally excluded.  And there is no doubt in the Petitioner's mind that this exclusion is designed to provide for the continued underground implementation of the repertoire of shackling, hooding, sleep deprivation and violent shaking and the sorts, fortified by the necessity defense along with legitimate fears of terrorist activities.  

14.  A person who acts under the principle of the Rule of Law cannot direct its legal principles on the basis of deep fears and remain true and grounded as such.  The legislative measures and the rule of law are also designed to deal with states of emergency, and legitimate fears and dangers.

15.  The Petitioner will argue that the proposed law, which defines the authority of the General Security Service doesn't include any reference to employing moderate physical pressure and/or psychological non-violent pressure against interrogatees, as was recommended by the Landau Commission.   Therefore the proposed law does not resolve at all the legal lacuna in which the General Security Service is functioning.

16.  The Petitioner will argue that the proposed law does not specifically authorize the interrogators of the Service to employ moderate physical pressures and/or psychological pressure, but rather only clearly authorizes them to act in accordance with the recommendations of the Landau Commission.  The reason for this is because such legislation would violate Basic Law: Human Dignity and Liberty and also the international conventions which Israel signed.

17.  The Petitioner will argue that transferring the use of special interrogation means to the Ordinance for the Prevention of Terrorism by adding temporary guidelines, constitutes an avoidance of the critical problematics of these measures and a burying of any legal arrangement which could be found in a proposed law.  The Petitioner takes the liberty to predict that this law will never be ratified anyway and will be shelved among the panoply of proposed laws which never reach enactment.  

18. The Petitioner is convinced that the proposed law as stated in paragraph 3 of the Respondents' statement violates the Basic Laws and therefore even if it is passed by the Knesset, will be voided by this Honorable Court.

19.  The Petitioner refers to the decision of the International Human Rights Court in Strausburg which emphatically determined that paragraph 3 of the European Convention for Human Rights6 constitutes an absolute prohibition against employment of these methods.  This prohibition is not permitted and is non-derogable even during a period of a state of emergency in which the existence of the state is in a perceptible danger.

20.  
See for this purpose Ireland v. UK A25 (1978)


See: Law of the European Convention on Human Rights by Harris & O'Boyle &  Warbrick, at pages 55-89 (attached).

21.  The Petitioners will argue that the interpretation of the European Convention for Human Rights empowers the protections of the Basic Laws including Basic Law: Human Dignity and Liberty which for all intents and purposes, is not to be found, observed or recalled in the Respondent's response.

Avigdor Feldman





Ronit Rubenstein

Attorneys for the Petitioner
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PETITIONER'S PRINCIPAL ARGUMENTS

Opening:

1.  The issue of this petition is of the foremost constitutional importance.  It raises before this Honorable Court the legality of a specific and defined interrogation method of violent body/head shaking carried out by Shabak interrogators.  This method cruelly and harshly violates fundamental and acquired rights of every human being to dignity, to integrity of the person, and to the right not to be subjected to life-threatening situations.  This interrogation method is flawed from its core because of the prohibitions in the criminal law against all types of assault and attack, the inapplicability of the necessity defense, the character of the constitutional regime of the State of Israel as an enlightened and democratic state of law, anchored in the Basic Laws and in general in the doctrine of Basic Law: Human Dignity and Liberty of the person, and because of the fact, that this interrogation method violates the legal and moral imperative, acceptable among the enlightened regimes and nations as truth, the obligatory degree/manner of treatment of interrogatees and suspects, as anchored in  the international obligations of the State of Israel. 

2.  Thus, this Petition deals with the natural and acquired rights of every person to dignity, personhood and life.  Standing before us is the interrogation method, which is employed by the Shabak interrogators, and which explicitly violates every one of these rights.   This is a method of interrogation, which is bounded with the employment of physical violence against the interrogatee:  a sudden shaking with great force of  the upper part of the interrogatee's body,  forward and backwards, in a manner which causes the neck and head of the interrogatee to whirl and thrust about  such that the brain is thrashed around in the skull (hereinafter - the shaking method).

3.  The shaking method causes Shabak interrogatees serious and irreparable damage and even endangers their lives.  On April 26, 1995, Mr. Abdel Samad Harizat died as a result of the fact that on April 22, 1995 he was shaken backwards and forwards several times by Shabak interrogators when he was being held in the Russian Compound in Jerusalem.  During the interrogation, the deceased lost consciousness, and on the evening of April 22, 1995, he was transferred unconscious to Hadassah Ein-Karem Hospital.  On April 26, 1995, after never regaining consciousness, the deceased died. 

4.  From an investigation of the cause of death of the deceased, that was conducted by MACHASH, and in light of the findings of the autopsy of Mr. Harizat, it was determined in a medical opinion that was attached to the Petition, that the shaking method was the cause of irreparable damage to the brain and even also his death.  Despite that it was determined clearly in the medical opinion that Abdel Samad Harizat died because he was shaken during his interrogation, the Respondents did not prohibit the continuation of the use of this illicit interrogation method.

5.  The events that occurred following the date of Mr. Harizat's death during his interrogation by the Shabak and as a result of the use of shaking against him, the details of the investigation of his death and the compilation of medical findings attesting to the consequences of the shaking method generally and in the incident of Harizat,  are described detail by detail on pages 3-7 of the Petition.  Information regarding additional incidents, whereby interrogatees were caused serious and irreparable damage as a result of the use of the shaking method, is presented on page 8 of the Petition.

6. On September 13, 1995, after a hearing before a panel of judges, an order nisi was issued by this Honorable Court, which requested the Respondents to explain "why they do not instruct the interrogators of the General Security Service to refrain from hurling and shaking interrogatees during their interrogation."  On December 13, 1995, the Respondents submitted their response.  Since then and until today, issues and other matters were raised before this Court, which address additional interrogation methods by the Shabak.  However the issue of this Petition and these Principal Arguments only address the concrete question as to the legality of the use of the shaking method by the Shabak. ...

8.  The position of the Petitioner, in general terms, is that it is prohibited to employ violence against the person/body  of an interrogatee during interrogation and it is prohibited to torture him or to employ against him psychological or physical means which fall within cruel, inhuman or degrading treatment.  Nevertheless, this  Petition is limited to the question of the legality of one interrogation method, the shaking method, which seriously poses a danger to life.

9.  At the heart of the Respondents' argument is the claim that they cannot prohibit the Shabak interrogators from using the shaking method  because of the necessity defense.  Therefore, these Principal Arguments will expand the discussion regarding this legal problem, the implications of the guidelines of Basic Law: Human Dignity and Liberty and the validity of the settled legal and moral prohibition under international law against employing methods of harsh physical and injurious torture like the shaking method practiced by the Shabak.

The Law:

10.  It will be stated from the outset, that the shaking method is incompatible with Israeli and international law.  This method violates the guidelines of  Basic Law;  Human Dignity and Liberty, the International  Covenant for Civil and Political Rights and the International Convention Against Torture and Other Cruel, Inhuman or Degrading Punishment and treatment.  These two conventions were signed and ratified by the  State of Israel, and therefore the State is obligated to observe them by its force as treaty law.  The prohibition against torture is an absolute prohibition and as jus cogens in customary international law the prohibition applies to all states.   

Nevertheless, the Respondents do not disagree to the fact, that the act of  shaking an interrogatee is a violent physical interrogation measure, which if it not were for  the necessity defense (Section 34(k) of the Penal Law), would constitute a prohibited criminal act according to the Penal Law (and see Penal Law Sections 277- Pressure by a Public Servant, Section 379 - Assault, Section 380 - Assault Causing Serious Injury, Section 383 - Assault Under Severe Circumstances, Section 427 - Extortion by Force etc.)

...

[The remaining sections discuss at length the legal arguments regarding the Basic Law: Human Dignity and Liberty, Necessity Defense, the notions of "Immediacy" and "Nature of the Danger", Protected Interests, and International Law] 

...

Conclusion:

58.  The moral spirit and image of any enlightened regime is measured by its capacity to overcome its desire and ability to deviate from its own true moral basis during difficult periods, and even when confronting the hardships posed by enemies....With the 20th century nearing its end, enormous political, military and ideological  struggles continue to exist whereby cruel and shocking revelations of  harm to the basic value of human life arise from the warring sides.  The State of Israel, despite its unceasing war against terror, strives for an image ...to live up to that which exists in the states of the world, those states where all torture in interrogations is absolutely and categorically prohibited.  As an enlightened and proper state whose existence is based on forever yearning to assure her future in the shadow of morally clean heads, it is incumbent upon the State of Israel to refrain from using interrogation methods illicit from their roots, which conjure up images from the interrogation gallows of dark regimes.

59.  Moreover, the demand to refrain from making use of cruel, inhuman and degrading interrogation methods like the shaking method is not merely a moral demand.  It is also grounded in the guidelines of the Basic Law: Human Dignity and Liberty, which provides supreme constitutional status to the protection of the integrity of the person and life for every human being;  international legal treaty obligations which Israel took upon  itself,  which  prohibit categorically and clearly the State's authorities from employing any inhuman and cruel interrogation measures, whether they reach the level of "torture" or not; and also in the inapplicability of the necessity defense, whose use in essence is spontaneous, directed and retrospective, and cannot provide a foundation  for legally authorizing a continuous, prospective permit to use a cruel interrogation method like the shaking method.  Therefore, and based on the reasoning and arguments designated and detailed in the petition and in these Principal Arguments, the Honorable Court is requested to order the Respondents to refrain from employing means of interrogation, which entail powerful and violent hurling and ponse to the Respondents' request to postpone the hearing:

1.  The Petitioners join in entirety the reasons presented in the Petitioners' response in HCJ 4054/95, and add the following:

2. The two petitions are addressing matters of principle regarding interrogation practices which are not only employed against the two Petitioners, but against a long line of petitioners who continually appeal to this Court.

3.  Repeatedly, many detainees under Shabak interrogations present to this Court the conditions and methods they are subjected to or their fear of being subjected to them.  These methods are now being heavily disputed, and stand before this Court for determination.

4. Any delay in issuing a principled decision regarding these interrogation methods, denies many rights to the interrogatee, harms additional interrogatees who are under interrogation, and  further burdens the Honorable Court with recurrent petitions on the totally same issue.

5.  In any event, there is nothing in the proposed legislation on which the Respondents rely upon in their request to postpone to resolve or provide a legal solution to the issue raised in these petitions.

The proposed law does not address at all the questions are raised in the petition, it lacks any detail regarding interrogation measures, has no reference to the interrogators' accountability, and even if the law was passed as is, it would not raise or detract from the need to decide these Petitions.

6. It is appreciated and important that the Honorable Court is deliberating in an expanded panel the various issues that have arisen regarding the conduct of interrogations, and the request to postpone is designed to suspend the final making of this crucial determination.

The Petitioners are claiming that these are routine and daily activities employed against each and every interrogatee, and a postponement of the hearing will cause great harm to many interrogatees whose interrogations are continuous.

7.  Therefore it is requested from the Honorable Court to order that the hearing will occur on its set date.

Lea Tsemel

Attorney for the Petitioners

May 5, 1998
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PETITIONER'S RESPONSE TO THE RESPONDENTS' REQUEST TO POSTPONE THE HEARING

According to the decision of the Honorable Court, the reasons for the petitioner's objection to the Respondents' request to postpone the hearing are presented:

1. This petition was submitted in June, 1995...

3. The response was submitted in December 1995.

4.  The petition raises a question of principle and of great importance regarding the fundamental rights to life and integrity of the person.

5. The law is, that it is prohibited for a legislative process regarding a specific issue to prevent the Court from intervening in decisions or policy of a ruling authority.

HCJ 3872/93 Mitral Inc. v. Prime Minster et al, Psak Din 47 (5) 485, 495.

HCJ 5304/92 PR"Ch 1992 et al v. Minister of Justice, Psak Din 47 (4) 715, 733.

6. In addition to this, and to the crux of the matter there is no justification for the request.  The proposed Shabak Law effects the disputed issues in HCJ 5100/94.  The proposed law has no effect on the questions that arise in any of the other petitions.  The proposed law, as was submitted by the government, does not include any arrangement regarding "special interrogation methods" or employment of torture and shaking in Shabak interrogations.  Therefore, even if the proposed law was passed, it would have nothing in it to change the [current] legal situation.

7.  Therefore, the Honorable Court is requested to reject the request.

Adv. Dan Yakir

Attorney for the Petitioner



May 3, 1998
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Respondent

Request to Submit Documents

1.  The Honorable Court is requested to permit the submission of the minority opinion of Lord Gardner who was a member of the Parker Commission of Great Britain in 1972.  This Commission dealt with the interrogation of suspects suspected of committing "terrorist offenses" and issued the "Report of the Committee of Privy Counsellors Appointed to Consider Authorised Procedures for the Interrogation of Persons Suspected of Terrorism."  The British government accepted the recommendations of Lord Gardner and prohibited absolutely, the use of these interrogations measures.  The measures, which were prohibited by the British government were:

 * covering the heads of detainees with a black sack during the waiting period

 * playing loud continuous sounds for long periods

 * sleep deprivation

 * starvation

 * holding in painful positions for continuous and prolonged periods.

2. The Honorable Court is requested to accept a copy of page 25719 from  Keesing's Contemporary Archives, February 5-11, 1973, from which were learn the following:

Figures issued by the security authorities on Jan. 1, 1973, showed that during 1972 - the worst year in Ulster's history - the death-toll had totaled 467, of whom 103 were soldiers, 14 policeman, 24 members of the part-time Ulster Defense Regiment, three members of the Royal Ulster Constabulary Reserve, and 323 civilians of the latter figure, 121 of the deaths were classified as assassinations, 81 of the victims being Roman Catholics and 40 Protestants.  During the year 3,418 people were injured and there were 1,500 armed robberies, compared with 173 in 1971.

3.  The Honorable Court is requested to accept a summary of the interrogation and waiting hours for the petitioner in HCJ 6536/95.  This time-table is based on a copy of  the memoranda (Zacahdim) which were submitted by Adv. Salah Mahamid who represented the petitioner in the criminal proceedings. The Petitioner is submitting this copy because the Respondent refused to provide an additional copy of those memoranda to this attorney.

4.  Finally, it is requested that the Court allow the submission of four sketches which  depict a number of interrogation methods.

5.  The Honorable Court is requested to accede to this request.

Andre Rosenthal



May 18, 1998

Attorney for the Petitioner

This affidavit, by the head of the General Security Service (Shabak) was submitted by the Government to the High Court for the May 20, 1998 hearing in response to the petitions.  The affidavit is remarkable as it confirms the Petitioners' claims in the Ghanimat-Qur'an petition, that the Shabeh method - painful shackling on a low chair and  sleep deprivation  - is indeed an interrogation measure and not a means to safeguard the interrogation center.  It will be recalled, that the government had denied this in many petitions in front of the High Court.  See the Khader Mubarek and Hamdan cases, cited in the Principal Arguments.

Affidavit

I, the undersigned, Ami Ayalon, as the head of the General Security Services, after I was forewarned that I must state the truth and that I am liable to punishment under the law if I do not, state the following:

1.  I am the head of the General Security Services, and the respondent in the following petitions:  HCJ 5100/94, 4054/95, 6536/95, 5188/96, 7563/97, and 7628/97.

2.  I wish to indicate that the responses which were submitted in HCJ 5100/94 and 4054/95 and supported by the affidavit of the prior head of the General Security Services, Mr. Carmi Gilon, are acceptable to me, and I join my predecessor's professional evaluation on all the relevant issues.  These evaluations are correct also regarding today's security situation.

3. I read the complete statement that was submitted by the Respondents in these petitions and I confirm that all the facts which appear in them are true to the best of my knowledge.

4.  I also request to add, that all the evaluations which relate to the security of the State, that appear in the statement, are based on my professional experience and opinion.

5.  I request to present my professional opinion especially regarding the special interrogation measures that the Shabak interrogators are permitted to employ in exceptional circumstances which justify them.  This includes the measure of shaking interrogatees and the measures which were used during the interrogation of Abed Al-Rahman Ghanimat, the petitioner in HCJ 7563/97.

These measures, which are anchored in the procedures of permits for the interrogators, and which have been approved by the Special Ministerial Committee Regarding Shabak Interrogators are - in my best opinion and judgment - extremely vital in the struggle to abolish terrorism and we cannot forego them without reducing significantly the ability of the service to frustrate attacks.

6. I affirm that this is my name, that the signature below is mine and that the content of the affidavit is correct.

Ami Ayalon





Affirmation

I, the undersigned, Aryeh Roter, Adv. # 9436, confirm that on May 17, 1998, Mr. Ami Ayalon, the head of the General Security Service who I personally know, appeared before me and after I warned him that he must state the truth and he is subject to punishment under the law if he doesn't, signed before me the above affidavit.

Aryeh Roter, Adv.   

During the May 20th hearing, the Court told the government attorney that it did not want to do its "dirty work" and legalize the Shabak interrogation methods.  It leaned hard on the government's attorney and stated that it is the government's and not the court's obligation to legalize these methods into law.  The Court closed the hearing with the understanding that it would provide a period of time to allow the government to pass the "Shabak Law".   Seven months later in January 1999, the Israeli Knesset dissolved and called on new elections.  It was clear that no Shabak Law would be legislated in the near future.  

On January 13, 1999 the Court convened another hearing in front of nine justices.  The Court allowed the government to argue for four hours.  The government stated that it was trying to pass legislation but the chances were slim for the moment.  The Court dismissed the hearing before it allowed the Petitioners to speak stating that it would convene another hearing in the near future to hear Petitioners' argument.  The High Court waited  five months to continue hearing oral argument.  The next hearing is scheduled for May 26, 1999.   The High Court has not issued one order to halt in the interim the employment of any of the litigated torture methods.

 This affidavit was submitted to the High Court on January 10, 1999 by the Public Committee Against Torture in Israel in the Qur'an-Ghanimat petitions to support its claim that other countries facing similar or worse terrorist threats have not resorted to using torture in their interrogation of suspects.   

AFFIDAVIT

Tulsa County 



)

State of Oklahoma


)
ss.

United States of America

)

Sworn Statement


Robert Nigh, Jr., being first duly sworn upon his oath deposes and states as follows:

1. 
I am currently the lead attorney for Timothy Jams McVeigh, the defendant in the Oklahoma City bombing case, and I represent Mr. McVeigh before the Supreme Court of the United States of America.  I was also one of Mr. McVeigh's attorneys at trial, and represented him in the United States District Court for the Western District of Oklahoma where the case was initially filed, and before the United States District Court for the District of Colorado where the case was tried.

2.
Mr. McVeigh was arrested on April 21, 1995 by federal law enforcement officers, and charged with commission of the Oklahoma City bombing which occurred on April 19, 1995.  The Oklahoma City bombing killed 168 people and was the largest terrorist attack ever committed upon American soil.

3.  
At the time of Mr. McVeigh's arrest on April 21, 1995, federal investigators alleged that Mr. McVeigh had committed the Oklahoma City bombing while acting in concert with another unidentified individual known only as "John Doe 2".  Federal investigators indicated that they continued to search for this unidentified subject for days, weeks, and months after Mr. McVeigh's arrest;

4. 
Even though federal law enforcement officers were engaged in a  massive investigation concerning other suspects and feared that similar attacks in other cities were planned or contemplated, Mr. McVeigh was provided with an attorney immediately after his arrest.  No efforts were made to question or interrogate Mr. McVeigh outside the presence of his attorneys.  Mr. McVeigh was never subjected to physical abuse by any law enforcement officer.

5. 
Rule 5 of the Federal Rules of Criminal Procedure provides in pertinent part, "...an officer making an arrest under a warrant issued upon a complaint or any person making an arrest without a warrant shall take the arrested person without unnecessary delay before the nearest available federal magistrate judge or, if a federal magistrate judge isn't reasonably available before a state or local judicial officer authorized by 18 U.S.C. Section 3041."  Rule 5 also provides that at the initial appearance the magistrate judge shall inform the defendant of the right to counsel, and shall allow the defendant reasonable time and opportunity to consult with counsel.

6. 
Even though Mr. McVeigh was charged with most lethal act of domestic terrorism in American history, the provisions of Rule 5 were honored in his case.  Mr. McVeigh was provided with counsel immediately after his arrest, and no effort was made to interrogate or obtain information from Mr. McVeigh outside the presence of his attorneys.  This was true even though the federal investigation concerning the Oklahoma City bombing was at its genesis and there was widespread fear similar attacks were possible or imminent. There is no "terrorism" exception to the Federal Rules of Criminal Procedure which govern federal prosecutions in the Courts of the United States.


Further affiant sayeth not.






Robert Nigh, Jr.






Attorney for Timothy James McVeigh


Subscribed and sworn to before me this 8th day of January, 1999.







Diane Mullen







Notary Public


My commission expires:


October 3, 1999

The "Shabeh" Position

(Sketch taken from Human Rights Watch, Israel's Interrogation of Palestinians from the Occupied Territories, June 1994 at page 117)

1  See Btselem Report, The Interrogation of Palestinians During the Intifada: Ill-treatment, "Moderate Physical Pressure" or Torture? March 1991at 25.   For an extended analysis of the Landau Report, see Kremnitzer, Mordechai, The Landau Commission Report - Was the Security Service Subordinated to the Law, or the Law to the "Needs" of the Security Service?, Israel Law Review, Vol.23, Nos. 2-3, 1989 (at 254). 

2 High Court of Justice; in Hebrew Bagatz.

3 Behind closed doors.

4 Detention without charges or trial.

5 Statement of the  Legal Advisor to the Government in Response to the Request for the Issuance of a Temporary Order, September 15, 1997.

6 This paragraph states "No one shall be subjected to torture or to inhuman or degrading treatment or punishment."
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