[image: image1.wmf]                                                                                [image: image2.wmf]public committee against

in israel



11 July 2007

To:  Colonel Aharon Mishniot                             

        President of the Military Appeals Court

        Military Appeals Court

        Fax: 02-5884460

        Lieutenant Colonel Zvi Lekach

        President of the Judea Military Court

        Judea Military Court

        Fax:  02-6884461

        Captain Amit Freis

        Deputy President of the Samaria Military Court

        Fax:   04- 6512757

Your Honours Colonel Mishniot, Lieutenant Colonel Lekach, Captain Freis,

Re:  Conditions in which Security Prisoners are held in Military Courts

 1) From the testimonies of many detainees who were kept in detention while waiting for proceedings regarding their cases in military courts to take place, and also from observation and personal findings of the undersigned, a picture emerges of inhumane and inappropriate conditions of detention:                                                                                                                                                                       

2) The detainees are kept in cells adjacent to the courtrooms, generally from 8.30 or 9.00 a.m. until the end of the day’s proceedings, which generally is about 4:00 p.m. though sometimes the detainees are held for longer periods of time. Many of these long hours are passed in suffering and humiliation.

3) We address your honours in the name of the Public Committee Against Torture in Israel (PCATI), and Physicians for Human Rights (PHR), with the demand to rapidly correct the main faults detailed below. The detention areas are army buildings in the area of the military courts.  We assume that the administrative responsibility for the conditions in the adjacent cells is in your hands, as presidents of the military courts. If we are in error, we would ask you to pass our letter on to the responsible body.

Judea Military Court

4) The prisoners are held in crowded conditions in eight cells adjacent 

       to the appeals courtrooms and the Judea Court.  In each cell, 

       measuring 2.5 metres square, a varying number of prisoners are usually held; as    

      far as we know, their number is more than a dozen.  On 10 July 2007, there were   

      14  prisoners crowded on to the concrete benches attached to the walls of one cell.

 5)   There are no windows in the cells save for one small opening in  

            the door leading to the cell, which often is closed with a shutter.

            There is no ventilation in the closed cells (save for the said

            small aperture).  There is no fan and no air conditioning.  Such 

            conditions produce a feeling of suffocation for the detainees and

            there is an unbearable odour in the cells.

5) There are no toilets in the cells and, as they told us. the detainees are 

allowed  to go out to outside toilets only once a day,.

             There are only two toilets which have to serve more than 50

             prisoners.  A detainee is not allowed to use these toilets at

             any other time even if he needs to do so urgently, and he is

             forced to control himself.

7) The prisoners also suffer from intense cold in the winter and

fierce heat in the summer.  In the summer, as mentioned, there 

 are no fans or conditioners;  in winter there is no heating in

the cells.  In the summer, conditions are so extreme that all the walls of the cell and the prisoners’ clothes are humid from the breath and sweat of the detainees.                                                                                                                                                                  

8) According to the detainees, they receive water from a bottle filled from a tap near the toilets.  This water is warm in summer.  There are no glasses.   The detainees not held in the Ofer camp, who come from detention facilities that are far away, spend all the hours between getting up and midday without any food.  According to the detainees, when they are offered food they prefer to eat very little because of the toilet situation.

Samaria court

9) Seven cells adjacent to the courtroom are provided for the accommodation of the detainees brought for court hearings.  According to the detainees, each cell measures about 2 metres by 2.5 metres.  On the 4 July 2007 – a day on which there were no hearings about remand - there were 11 detainees in one cell, and the other cells were left empty.  According to the detainees, on other days between 15 and 20 prisoners are kept in one cell, severely overcrowded.

10) In the concrete cell there is no bench to sit on.  The detainees are forced either to sit on the concrete or to stand.  On 4 July 2007, there was one detainee who had a wounded leg, covered with blood, but he too was forced to suffer these conditions, and his crutches were left outside the cell.

11) As in the Judea camp, in Samaria the cells are closed, almost without ventilation.  There is a small window in the entrance door with a thick metal screen.   There is no window or other opening for ventilation, no fan and no air conditioner.   It is worth mentioning that there are large fans situated in the yard outside the cells.  But on the day of our visit, only one of them was functioning, and that one was operating in the direction of the room which serves the members of the escort unit ‘Nachshon’; apparently, those fans are effective only when the door of the room is open.

12) Inside the cell it is hot even on a pleasant summer day.  On a hotter day, the cell is ‘like an oven’ as the detainees remark.  A lawyer standing opposite the little aperture in the door smells the strong smell emanating from the sweating detainees.  The detainees stress that in winter they suffer from the cold, since no heating or blankets are provided.  They suffer in particular from the cold concrete floor on which they are forced to sit.

       13)The detainees relate that they arrive at the facility very early, without having had breakfast. They do not receive anything to eat until midday.  They receive one bottle of water between all the prisoners in the cell.  All of them are forced to drink from the same bottle as there are no glasses.

The conditions under which lawyer and client meet.
14) Both in the courtroom in Judea and in that of Samaria there is no possibility for the detainee and his lawyer to hold a conversation or to give and receive advice in suitable conditions and in confidentiality. The lawyer is compelled to stand in front of the small aperture in the door of the cell and to remain a metre away from the door. There, he is expected to advise his client, while the conversation is avidly listened to by all the other prisoners in the cell. The conversation can also be overheard by the military escort.

15) The conversation with the detainee in the cell adjacent to the  

    courtroom is unfortunately the first and sometimes the only meeting 

    between a Palestinian lawyer and his imprisoned client.  As is 

    known, most of the prisoners are held in detention facilities within  

    Israel, and the Palestinian lawyers are not, at this time allowed to visit 

    those facilities.  Even Israeli lawyers sometimes do not succeed in 

    visiting the detainee until the day of the hearing regarding the  

    extension of his detention or on his detention until the end 

    of the proceedings in the military court, because of the orders 

    preventing a meeting with counsel that are in force during the detainee’s   

    interrogation.

16) It should be stressed that in the civil courts in Israel, separate cells are provided for meetings of lawyers and the detainees they represent.

Offences against the dignity of the prisoner and the right to fair procedure

17) The faults in the conditions of imprisonment described above necessarily violate the dignity of the prisoner, since the way in which he is treated is far from that deserved by a human being.  These conditions are moreover likely to result in physical and mental harm to the prisoners.

18) Moreover:  as the result of the conditions in which they are kept  

       their right to fair procedure is also violated.  A prisoner who arrives 

       in the courtroom exhausted by heat or cold, hunger and thirst, and 

       stressed because he has not been allowed his natural needs, and is 

       forced to control them, cannot concentrate on the proceedings of 

       his case.

19) Hindering the right of consultation with the lawyer, in the necessary conditions of confidentiality, clearly handicaps the ability of the lawyer to provide adequate protection to his client.

Legal standards

20) The conditions in the cells next to the military courtrooms do not meet the standards laid down both in Israeli law and in international law. They violate the basic rights of the prisoners to dignity, physical integrity, and privacy.

21) In a growing and accumulating series of legal rulings the Supreme Court orderd the state authorities to ensure humane conditions of imprisonment, which protect the dignity of the detainee or prisoner  “lest he would be humiliated or kept in conditions which are sub-human and likely to damage his health, and also likely to offend his dignity’ (High Court of Justice Court ruling 5100/94 The Public Committee against Torture in Israel versus the Government of Israel, (4) 817, 841 (1999).  The right to minimal living conditions is a basic right, which exists even when the freedom of a man is denied him, and the state is obliged “to show that for this purpose adequate funds are allotted, as is expected in a law abiding country which protects the constitutional rights of those in its custody” (High Court of Justice ruling 4634/04,Physicians for Human Rights versus the Minister for Internal Security, section 29 of the ruling by Judge Procaccia (as yet unpublished, 12.2.2007); see also High Court of Justice  ruling 221/80, Darwish versus the Prisons Service, M (1) 536,538-539, (1980);  High Court of Justice ruling 540/84 Yussuf  versus the director of the central prison in Judea and Samaria, M 567(1) 572-573, (1986); Special Requests Criminal 3734/92 State of Israel versus Azazmi, ruling MV (5) 72, 81-83;  see  appeal 4463/94 Golan versus the Prisons Service, ruling N (4), 136, 148 (1996);  High Court of Justice ruling 2245/06, Dobrin versus the Prisons Service (as yet unpublished, 13.6.2002) 

22) With regard to the security detainees held in the area, the President of the Supreme Court, Barak, ruled that they are entitled to humane conditions of detention, exactly like all other detainees (High Court of Justice ruling 3278/02 ,Hamoked- the Centre for Defence of the Individual  versus the IDF Commander of the West Bank area, NZ 385, 398 (2002):  “The area where detainees are held is not a pen where animals are crowded together.  Even those suspected of terrorist activities are entitled to the minimal conditions of imprisonment ensuring that their basic human needs are met.   We ourselves will not be human if we do not ensure human standards for those in our custody.’

23)Those minimal conditions of imprisonment required by clause 9 of  the Penal Law (enforcement authorities– detention) - 1996  oblige all detention facilities “without reference to the question of who the administrative body in charge may be” (as Judge Procaccia ruled in 7053 – anonymous versus the State of Israel, ruling number NV 504 (1), 515, 2001).  Even if the detention law and its regulations do not apply in the formal sense to the cells adjacent to military courts, it is appropriate that every Israeli facility should meet such standards, which had been formulated with the aim of ensuring the dignity of the prisoner. 

24) Article 9 of the Detention Law determines that a detainee “shall be held in suitable conditions in which there is no possibility of his health or his dignity being compromised’; in the sub article B (1) and (4) it is spelled out that the detainee r is entitled to proper hygiene conditions and sufficient ventilation in the cell.

25) The Penal Law regulations (Enforcement Authorities -detention) (detention conditions) - 1997, also determine that every prisoner should receive three meals a day at regular intervals. (article 8A) and that there should be  toilet facilities in each cell (regulation 3 B).  Also specified is the number of prisoners to be held in each new cell:  an area of 4.5 square metres on the average for each prisoner.  (regulation 3 (5)(3).  

 26) A certain limitation of the space allotted each prisoner is reasonable, when the prisoner is held in the same place for less than a day. But the cell should not be overcrowded. The space allotted each prisoner in the above regulations is comparable to that allotted to 12 prisoners and more in the military courts’ cells.

26) The Fourth Geneva Convention rules that there is an obligation to treat detainees humanely (clause 37) and specifies the minimal conditions to be provided those in detention (clause 85), inter alia, good ventilation and access to toilet facilities ‘by day and night’.

27) An additional source, accepted by the High Court of Justice as authoritative, is the UN ‘Minimal standards for the Treatment of Prisoners’ dating from 1955 (See High Court of Justice Ruling 221/80 Darwish, as above, pages 544-545, and also High Court of Justice ruling 4634, Physicians for Human Rights , as  above, clause 18).   Minimal standards rules, clause 12,  requires toilet facilities to satisfy the needs of nature.  Clause 20 requires the supply of drinking water to everyone who needs it, and the provision of food at regular intervals.


29. The European Committee for the Prevention of Torture (CPT) is a professional body set up in order to prevent torture and cruel or humiliating treatment in the European countries that are bound by the regional convention concerning this issue.  The Committee referred to the necessary standards for a short term detention, including the following:

            “ All police cells should be of a reasonable size for the number of persons they are used to accommodate, and have adequate lighting (i.e. sufficient to read by, sleeping periods excluded) and ventilation;   preferably, cells should enjoy natural light.  Further, cells should be equipped with a means of rest (e.g., a  fixed chair or bench)……..              

              ‘Persons in custody should be allowed to comply with the needs of nature when necessary  in clean and decent conditions, and be offered adequate washing facilities. They should be given food at appropriate times,  including at least one full meal (i.e. something more substantial than a sandwich) every day.’              

              (The Committee for the Prevention of Torture Standards:  ‘Substantive’ sections of the CPT’s General Reports.)

              http://www.cpt.coe.int/EN/documents/eng-standards.doc,  page 8

30. The conditions in the detention cells of the military courts do not comply with the requirements of the Detention Law and its regulations and with the demands of the Fourth Geneva Convention, UN minimum standards for the prisoner, and the recommendations accepted by the European states.

31. We hope that your honours will accept the demand for immediate improvement of the conditions of detention in the cells of the military courts, because the connection between humane conditions and justice is so clear.  As detailed above, there is an urgent need to improve the ventilation of the cells, cooling and heating according to the season, the lessening of overcrowding in the cells, the provision of comfortable seating benches, the allocation of further toilet facilities, and the instruction of the escorts to allow the prisoners out to fulfil their natural needs, and also the provision of cool drinking water at all times, or the provision of drinking facilities, the provision of some nourishment before midday, and the allocation of separate rooms for the meetings between lawyers and prisoners.

32. We should be grateful for swift attention to our request, and a prompt reply.   An inadequate response to the demands we have outlined will oblige us to appeal to  the High Court of Justice.

Respectfully yours,

Elihu Abram, Adv.               Feda Kuwar, Adv.

Cc:

Lieutenant General Gabi Ashkenazi, IDF Chief of Staff.

Major General Elazar Stern, Head of the Department for Human Resources, Military p.o.b. 02919, IDF

Brigadier General Avichai Mandelblit, Judge Advocate General , Military p.o.b 02329, Tel Aviv, Military Attorney h.q., building 22, HaKirya, IDF

Brigadier General Roni Beni, Chief Military Police Officer, Military p.o.b. 02153, IDF

Lieutenant Colonel Netzach Rubin, Head of the Detention Branch, Military p.o.b. 02153, IDF

Attorney Yuri Gai-Ron, Chairman of the Israel Bar Association

Attorney Linda Shapir, Director of the Israel Bar Association

Attorney Inbal Rubinstein, Chief Public Defender

Hadas Ziv, Director, Physicians for Human Rights










[image: image1.wmf]
הוועד הציבורי נגד עינוים בישראל (ע"ר)

ת.ד. 4634 ירושלים 91046     טל: 02-6429825     פקס: 02-6432847

POB 4634 Jerusalem 91046    Tel: 972-2-6429825    Fax: 972-2-6432847
E-mail: pcati@stoptorture.org.il   Website: www.stoptorture.org.il

[image: image2.wmf]_988540441.unknown

_988540377.unknown

