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November 15, 2006

Ms. Louise Arbour

High Commissioner for Human Rights

UNOG-OHCHR
1211 Geneva 10 

Switzerland

Re: Torture in Israel

Honored High Commissioner,

I wish to briefly survey methods of interrogation currently employed by Israeli security services. Some of these methods constitute cruel, inhuman or degrading treatment and some can be characterized as torture.

Background: 

In 1999 the Israeli Supreme Court ruled that the General Security Services (GSS) – the body in Israel generally responsible for investigating suspects in security cases – does not have authority to use physical means against suspects in the course of its investigations. The Court further declared:

“A reasonable investigation is necessarily one free of torture, free of cruel, inhuman treatment, and free of any degrading conduct whatsoever. There is a prohibition on the use of “brutal or inhuman means” in the course of an investigation. Human dignity also includes the dignity of the suspect being interrogated. This conclusion is in accord with international treaties, to which Israel is a signatory, which prohibit the use of torture, “cruel, inhuman treatment” and “degrading treatment.” These prohibitions are “absolute.” There are no exceptions to them and there is no room for balancing. Indeed, violence directed at a suspect’s body or spirit does not constitute a reasonable investigation practice. The use of violence during investigations can lead to the investigator being held criminally liable. …”

However the Supreme Court refrained from ruling whether, and under what circumstances, an investigator might be excused from criminal liability, after the fact, if he assaulted a suspect in order to obtain information that could save lives from imminent danger. It left this possibility open:

“Our decision does not negate the possibility that the “necessity defense” will be available to GSS investigators—either in the choice made by the Attorney-General in deciding whether to prosecute, or according to the discretion of the court if criminal charges are brought.”

The State Attorney General promptly issued a directive interpreting the Supreme Court’s judgment
.  He affirmed that the Attorney General would exercise on an individual basis his discretion to consider refraining from criminal proceedings against a GSS investigator whose conduct meets the conditions of the necessity defence in the Penal Code. He stated that this discretion to refrain from prosecution would not apply in cases of torture as defined in the Convention Against Torture. He also stated that among the circumstances relevant to the Attorney General’s decision, whether or not to refrain from criminal proceedings, would be the “level of authority which authorized the deed”, and stipulated:

“The GSS should have internal guidelines, addressing inter alia the consultations and the authorizations within the organization essential to this matter.”

Thus while the Supreme Court ruled that there can be no advance authority to exercise force in security investigations, Israel’s top legal officer eviscerated this prohibition by directing the creation of internal administrative mechanisms for granting advance authorization to GSS investigators to use force in particular cases of “necessity”. This authorization, he promised, would be among the factors that would protect the investigator from criminal liability for his conduct. 

Before the Supreme Court’s 1999 judgment, the GSS employed physical coercion in the vast majority of its investigations
. GSS investigations very frequently entailed seating the suspect on a low, forward-slanting chair with a sack over his head and hands handcuffed behind the back; coercing the suspect to crouch in a frog-like position; sleep deprivation while the suspect was held in waiting for interrogation or confined to his cell; shaking the suspect’s upper body and “whiplashing” the neck and head. Slapping, beating and tying in painful positions were not uncommon.  

After the Supreme Court’s judgment, normal chairs replaced the low, slanted stools. The stinking and suffocating head sacks disappeared. Wits and subterfuges took the place of an easy resort to violence. During the seven years since the judgment, most GSS investigations have been conducted without physical violence yet they have succeeded in thwarting very real and constant threats of suicide bombing.

However in a minority of cases, GSS interrogators employ “exceptional methods” against the suspect, under the theory that violent methods are “necessary”. 

The “Necessity Investigation” and “Exceptional Methods” 

Advance authorizations to conduct an investigation under cover of the defence of necessity, as envisaged by the Attorney General’s 1999 directive, are issued to GSS investigators in some cases. Defence attorneys have obtained internal memoranda indicating that the GSS investigators received approval from superiors for investigating “under necessity”
. A 2005 Jerusalem District Court judgment discusses “exceptional methods” employed in a GSS investigation under the “the necessity defence procedure”
. 

How frequently does the GSS authorize its investigators to use “exceptional methods” under cover of necessity? The Public Committee against Torture in Israel (PCATI) can only count the cases coming to its attention. Roughly one in twenty of our cases (5%) include allegations, which, if true, must be “exceptional methods” and could only be part of a “necessity investigation”.

During the past two years (November 2004 through November 2006), some 25 complainants claimed in sworn affidavits taken by PCATI lawyers that they were subjected to severe forms of abuse and violence during their interrogation by the GSS. In all of these cases in which the Justice Ministry responded to PCATI’s complaints, the State did not deny the factual allegations but rather claimed that the investigation was conducted in circumstances of necessity. 

The exceptional methods attributed to GSS investigators in these complaints include the following forms of abuse, several methods being administered in conjunction with each other, usually for days on end, by a group of GSS personnel abusing the suspect together:

· Tying the body in the shape of an arc or banana, with the back extended over the seat of a chair, head and arms pushed down backwards toward the floor and legs shackled to the legs of the chair, placing stress on the back and abdomen;

· Blows to the abdomen in the backward-bending position;

· Compelling the suspect to stand on his toes for protracted periods, or to bend over at a right angle or crouch while on the toes; 

· Shackling the arms together with handcuffs close to the elbows, and applying pressure in a manner that causes bleeding and swelling of the arms;

· Hanging by legs upside down and blows to the testicles while hanging;

· Tightening the handcuffs at the wrists in a manner that stops blood circulation;

· Raising the arms, with hands handcuffed, high behind the back;

· Shaking the upper body and whiplashing the head and neck;

· Choking or throttling the suspect;

· Sleep deprivation during continuous interrogations for periods of several days; 

· Deprival of food for several days;

· Playing to the suspect a tape recording of himself screaming in pain;

· Exposing the suspect to the reactions of other prisoners who observe the signs of abuse on his body;

· Claiming that the suspect’s pregnant wife was interrogated under torture and had a miscarriage;

· Claiming that a parent has just died;

· Threats to cause the suspect’s death or permanent injury.

The term “exceptional methods” in the above cases is a euphemism for torture. This torture is institutionalised ​​– authorized under a chain of command in a hierarchical organization, the GSS, and justified by the State Attorney General, who consistently refuses to order criminal investigations against the perpetrators. Torture is also facilitated by rules of criminal procedure in security cases that permit incommunicado detention.

Incommunicado detention in Israel and the West Bank

The Israeli law of criminal procedure permits preventing a suspect in security cases from seeing a lawyer for up to 21 days. The Israeli Government’s recent efforts to increase this period to 50 days were rebuffed by the Knesset. However in June of 2006 the Knesset did adopt a new law in the matter of security suspects
, which aggravates their isolation and vulnerability to torture. Whereas prior to the new legislation, every suspect in a security offence had to be brought before a judge within 24 hours – and in some circumstances within 48 hours – now the suspect can be held and interrogated without judicial approval of his arrest for up to 96 hours. Totally isolated, unable to see either lawyer or court, the security suspect is also totally at the mercy of the GSS interrogators for four critical days.

After the first judicial hearing on the extension of arrest, the new law also makes it possible to conduct subsequent remand hearings in the absence of the suspect for up to twenty days, and even permits extending the period of detention without informing the suspect. This measure too makes it possible to isolate the suspect and deny him any meaningful opportunity to challenge the legality of his detention or to complain about torture or inhuman treatment.

West Bank military law
 permits holding a suspect for up to eight days without judicial approval of the arrest. A suspect subject to the West Bank military law can be prevented from seeing a lawyer for up to 30 days by orders of the investigating officers, and cumulatively for up to 90 days by judicial orders. Incommunicado detention of Palestinian West Bank suspects under GSS interrogation continues very frequently for 15 days, not infrequently for up to 30 days or more, and usually lasts until the GSS has completed its investigation of the suspect. Lengthy isolation of the suspects is in itself a form of ill treatment.         

Cruel, Inhuman or Degrading Treatment in Regular GSS Interrogations

Violence during Arrest and Transfer

Very commonly detainees are subjected to blows and humiliations at the time of their arrest by soldiers and during their transfer in military vehicles and in IDF transit facilities, before their interrogation begins.

Handcuffing behind the back

Most GSS investigations are conducted while the suspect is handcuffed with his arms behind his back, hands extended through slats in the backrest of the chair and the handcuffs attached behind the backrest. In some cases the suspect is also shackled by his feet to the back legs of the chair.

As the interrogation sessions typically last for many hours without break, handcuffing the suspect in this fashion becomes painful and is degrading.

Sleep deprivation

In some cases, which do not appear to be “necessity investigations”, interrogations continue in shifts around the clock with very few breaks during the first few days.

Threats

Frequently the suspect is threatened with the arrest of family members, destruction of the family home, and lengthy or indefinite detention in a small isolation cell. In some cases family members – parents, wife or siblings – are in fact arrested and the suspect is shown them being interrogated. 

Coercive conditions of detention

During their interrogation by the GSS, suspects are often held in isolation cells. Most of these cells have no natural light. The suspect is exposed at all times to strong electric light. There are many complaints of excessive heat or cold, filth and vermin, and disgusting, cold or inadequate food.

Physical brutality and intimidation 

Although regular GSS investigations do not normally involve violence, some suspects do allege physical brutality and intimidation, usually committed by one or two investigators (as distinct from the group attacks characterizing the “necessity investigations”):

· being slapped or hit;

· being shaken or shoved;

· being briefly choked;

· having hairs pulled from the beard.


Conclusions

The landmark decision by Israel’s Supreme Court in 1999, Public Committee Against Torture in Israel v. Government of Israel, set legal constraints on the interrogation of terror suspects with which the GSS learned to comply in the majority of its investigations. 

However in some cases GSS interrogators act without restraint, causing suspects acute physical pain and mental suffering amounting to torture. 


The GSS and the Attorney General authorize these acts and justify them as being immediately necessary for preventing substantial risk of damage to life and limb by terrorist acts. But the prohibition of torture allows no exceptions and no derogations. 

The deliberate violence in cases of supposed “necessity” trickles down into acts of brutality and psychological cruelty in some of the regular GSS investigations. Indeed if the human dignity of some suspects may be crushed, then why should the dignity of other suspects be respected? 

Israeli authorities are in a state of denial concerning torture. They evade dealing with the factual allegations, neither confirming nor denying them in answer to complaints lodged by PCATI, other Israeli human rights organizations and the ICRC. They refuse to acknowledge that the “exceptional methods” of investigation are acts of torture, as defined under international law. 

Yours truly,

Eliahu Abram, adv.

Legal Director

� HCJ 5100/94 Public Committee Against Torture in Israel v. Government of Israel (September 1999)


� “GSS Investigations and the Necessity Defence – Framework for Exercising the Attorney General’s Discretion (Following the High Court Ruling)”, Elyakim Rubinstein, 28 October 1999 [Hebrew].


� The Report of the Commission of Inquiry into the Methods of Interrogation of the General Security Service Regarding Hostile Terrorist Activity (Jerusalem, October 1987), popularly known as the “Landau Commission”, posited that the GSS has authority to use “moderate physical pressure” and provided guidelines concerning methods of coercion in a classified annex.


� For example in the case of Bajet Yamen, memorandum 13 June 2004. 


� P.H. 775/04 State v. Aro Abed Al Aziz, Jerusalem District Court Judgment, 29 December 2005, Y. Noam, J.


� The journalists Amos Harel and Avi Issascharov quote unnamed legal sources, presumably in the Justice Ministry or the GSS, as claiming that in 2% of some 5000 security investigations during the first years of the Al Aqsa Intifida, the GSS used “exceptional methods” i.e. in about 100 cases: The Seventh War – How We Won and Why We Lost in the War with the Palestinians (2004) p.162 [Hebrew]. PCATI cases are not a random sample of security investigations. We deal only with cases in which suspects were held in incommunicado detention, and we seek out cases in which a detainee alleges torture or ill treatment. 


� Law of Criminal Procedure (Suspect in Security Offences) (Temporary Measure) June 29, 2006. The law is to be in effect for 18 months. It applies to Israeli and foreign suspects detained in Israel on suspicion of having committed a security offence, including suspects from the Gaza Strip detained in Israel. A lobbying effort by PCATI and other NGOs successfully blocked the 50-day no-lawyer provision of the original bill.


� Sections 78 - 78D of Order in the Matter of Security Provisions (Military Order 378) (Judea and Samaria), 1970.
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